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4.  Basis, scope, and applicability of subpart A (§457.30).

As proposed, this subpart interprets sections 2101(a) and

(b), and 2102(a), and 2106, and 2107(c), (d) and (e) of title XXI

of the Social Security Act and sets forth the related State plan

requirements for a SCHIP program.  It includes the requirements

related to administration of the State program, the general

requirement for a State plan and the process for Federal review

of a State plan or plan amendment.  This subpart applies to all

States that seek to provide child health assistance through

SCHIP.  

We received no comments on this section and have therefore

retained the regulation text language as proposed, except for

technical changes.

5.  State program administration (§457.40).

Consistent with section 2106(d)(1) of the Act, at §457.40(a)

we proposed that it is the State’s responsibility to implement

and conduct its program in accordance with the approved State

plan and plan amendments, the requirements of title XXI and title

XIX (as appropriate), and the regulations in chapter IV.  

To ensure that the State is operating its program

accordingly, we indicated that HCFA would review the operation of

the program through on-site review or monitoring of State
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programs.  At §457.40(a), we also proposed that HCFA would

monitor the operation of the approved State plan and plan

amendments to ensure compliance with title XXI, title XIX (as

appropriate) and the regulations in chapter IV.   In the preamble

to the proposed rule we discussed in detail the general goals for

the monitoring provisions as well as expected outcomes of

monitoring.  We noted that the review process and the

implications of noncompliance are specifically addressed in

§457.200, which was set forth in the May 24, 2000 final financial

regulation, HCFA-2114-F.  (65 FR 33616)

To ensure involvement in and commitment to the program at

the highest level of State government, we proposed in §457.40(b)

to require that the State plan and plan amendments be signed by

the Governor or by an individual who has been delegated such

authority by the Governor.  This individual could be the

Secretary of Health, the SCHIP Administrator, the Medicaid

Director or any other individual who has been delegated authority

by the Governor to submit the State plan or plan amendment.  In

order to facilitate communication between the appropriate State

and HCFA staff, we proposed in §457.40(c) to require that the

State plan or plan amendment identify the State officials who are

responsible for program administration and financial oversight. 

We noted in the preamble that when the passage of State

enabling legislation is required to implement a State plan, a
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State can submit its State plan application before the passage of

the legislation.  States must indicate in their application if

such legislation is necessary and when it will be in place.  At

§457.40(d), we proposed that the State plan must include an

assurance that the State will not claim expenditures for child

health assistance prior to the time that the State has

legislative authority to operate the State plan or plan amendment

as approved by HCFA.

Comment:  One commenter recommended that §457.40(a) be

amended to clarify that States must operate State plans and plan

amendments not only in accordance with titles XIX and XXI, but

also in accordance with Federal civil rights laws, including

title VI of the Civil Rights Act of 1964 and the Americans With

Disabilities Act.  Accordingly, the commenter recommended that

HCFA also monitor the operation of the State plans and plan

amendments for compliance with these laws.

Response:  It is true that States must operate State plans

and plan amendments in accordance with Federal civil rights laws,

and we require in §457.130 that a State provide an assurance in

its State plan that it will comply with all applicable civil

rights requirements.  In addition, §457.40(a) requires that

States implement their programs in accordance with the

regulations of this chapter, which include §457.130.  Therefore,

we do not believe that it is necessary to amend §457.40(a) to
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reference civil rights provisions.  Moreover, while HCFA will

monitor compliance with §457.130, the Office for Civil Rights is

the primary authority within the Department for monitoring

programs and enforcing federal civil rights laws.

Comment:  A few commenters suggested that States should be

able to designate the program officials by title only, rather

than by name, so that the State plan does not need to be amended

when there is a staffing change.  Another commenter suggested

that a Governor or person designated by the Governor inform HCFA

in writing of the names of the persons who are responsible for

program administration and financial oversight.  Another

commenter requested that HCFA add a requirement that States

identify in the State plan or in a subsequent State plan

amendment the State officials who are responsible for providing

data on children’s enrollment in SCHIP and Medicaid. 

Response:  We agree with the commenters that it is

unnecessary to require State plan amendments when there is a

staffing change.  Our goal of facilitating communication between

the appropriate State staff and HCFA staff would be accomplished

by the identification of program officials by position title.  As

proposed, the regulation text did not indicate that this practice

would suffice, and the preamble had indicated that the names of

the officials would be required.  Therefore, we are revising

§457.40(c) to require that the State must identify, in the State
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plan or State plan amendment, the position title of the State

officials who are responsible for program administration and

financial oversight.  While we agree with the importance of

obtaining enrollment data on a timely basis, we do not believe

that the State plan or plan amendments must include a list of

program officials who are responsible for specific topics

addressed in the State plan, including the official responsible

for providing enrollment data.  An interested party may contact

the individual identified as the official responsible for program

administration for specific information on the State program.

Comment:  One commenter supported the provision of the

proposed rule that prohibits the implementation of a State plan

amendment until the amendment had been authorized through

enabling legislation by the State legislature if such

authorization is required.  In this commenter’s opinion, “this

represents an important recognition of the ongoing role of the

State legislature with the design and operation of SCHIP.”

Response:  We appreciate the support of the commenter.

Comment:  A few commenters expressed their support for the

proposal stated in the preamble to conduct formal State reviews

after the first anniversary of each State plan to ensure

compliance with the requirements of titles XXI and XIX.  More

specifically, one commenter commended HCFA for including HRSA

officials in the State review.



HCFA-2006-F 70

Response:  We appreciate the support of the commenters.

Comment:  One commenter found it disappointing that the

focus of monitoring of State programs, as set out in the

preamble, appeared to be punitive in nature.  In the view of this

commenter, it appeared that the Department was anticipating the

failure of the States to comply and that it therefore must be

ready to take corrective and enforcement actions.  The commenter

suggested that, at the very least, “identifying the need for

corrective action, enforcement and improvement within the State

title XXI programs” should be the last of the four listed

expected outcomes of the monitoring.

Response:  We did not intend to be punitive, nor do we

anticipate the failure of the States to comply with statutory or

regulatory requirements or the specifications of the approved

State plan.  During the monitoring visits that have taken place

thus far, the Department has focused on identifying best

practices and needs for technical assistance rather than on

compliance.  In keeping with the commenters’ views, we have

rearranged the list of expected outcomes of monitoring as

follows: 1) recognizing and sharing best practices that may lead

to increased enrollment; 2) identifying States’ needs for

technical assistance; 3) informing HCFA as we prepare for the

Secretary’s report to Congress; and 4) identifying the need, if

any, for corrective action, enforcement and improvement within
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State title XXI programs.

Comment:  One commenter recognized that ongoing review of

State programs is an evolving process, but suggested that HCFA

identify either in this regulation or in a separate policy

document “the core set of key policy areas” that it intends to

monitor and to establish a protocol for doing so. The commenter

specifically recommended adopting as key policy areas the methods

to address the needs of racial and ethnic minority children and

the needs of children with disabilities. 

Response:  The HCFA Central Office and Regional Offices

develop procedural guidelines to use in the ongoing operation of

the monitoring visits and review process.  In the flexible

Federal review process that we have established, we will monitor

to ensure consistent implementation of the core set of key policy

areas specifically described in the title XXI statute.  These

areas include enrollment and retention procedures; outreach;

coordination with other programs; quality, appropriateness and

access to care; and other areas related to compliance with the

statute, regulations and approved State plan.  Because the review

process may change over time and may vary from region to region,

depending upon specific State needs and circumstances, we do not

believe it is appropriate to further specify these procedures in

regulation.  We agree with the commenter’s concern regarding the

needs of racial and ethnic minority children, as well as children
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with special needs, and we plan to incorporate these issues into

our monitoring as appropriate.  Furthermore, in recognition of

the importance of assessing how SCHIP is addressing the needs of

racial and ethnic minority children, we have added reporting

requirements to subpart G, at §457.740(a)(2)(ii) for data on

race, ethnicity and primary language as well as gender.  We hope

that these data, together with ongoing monitoring, will enable

States, HCFA, and other interested parties to assess these

important policy areas.  

Comment:  Many commenters indicated that it is essential for

HCFA to add a requirement that State and local community based

organizations and “stakeholders” be involved in HCFA’s annual

reviews of State SCHIP operations.  One commenter explained that

it is a practical reality that State officials are at times

constrained in their ability to identify problems in their

programs candidly; therefore, the inclusion of a diverse group of

stakeholders would considerably strengthen HCFA’s understanding

of State operations and would improve accountability of State

programs to their constituents.  One commenter recommended

including language to recognize the critical role that consumers,

advocates, providers, and others play in the design,

implementation, and monitoring of SCHIP programs.  One of these

commenters suggested a public hearing as part of the review. 

Several commenters expressed a desire that, in providing public
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input, HCFA provide these organizations and stakeholders with

draft and final reports generated through the review process.

Response: We recognize the importance of public involvement

in the monitoring process.  As part of our ongoing monitoring of

programs, including site visits, we have met with advocates,

providers and other interested parties, and we have incorporated

such contacts into our monitoring protocol.  In many cases, as

part of the SCHIP site visits, the Regional Office staff have met

with advocates and providers to gain additional input on the

State’s programs.  We plan to regularize such conduct, but do not

plan to hold public hearings in the course of monitoring of State

programs.  Moreover, HCFA encourages stakeholders to contact

their Regional Office at any time to inform them of issues,

suggestions and concerns.  The statute specifically requires

public input in the development and implementation of SCHIP. 

Section 2107(c) of the Act, which requires public involvement,

and the requirement at §457.120, reflect the recognition of the

importance of involvement of interested parties in the initial

design and ongoing implementation of SCHIP.  While we will value

public input in the monitoring process, to avoid confusion that

may be caused by inaccuracies in a draft monitoring report, we do

not plan to release draft reports.  We will provide final reports

to interested parties upon request and encourage such parties to

inform us of their comments on these reports. 
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Comment:  One commenter encouraged HCFA to consult with key

State level agencies, including Title V Maternal and Child Health

and Children with Special Health Care Needs (MCH/CSHCN)  programs,

in conducting the reviews.  In the views of this group, agencies

that run State title V MCH/CSHCN programs are involved in SCHIP

outreach and enrollment and are vital resources for understanding

how SCHIP is working and, particularly, how it fits with other

child and family services.  One State specifically stated that

the Child Support Enforcement (CSE) program should be included in

the monitoring because CSE needs to be made aware of children in

the child support enforcement caseload that are covered by this

type of insurance.

Response:  We will monitor for compliance with all

regulatory requirements, including the requirement that States

coordinate with other sources of health benefits coverage. This

may include consulting with other State agencies or programs in

conducting reviews as appropriate based on the unique

circumstances in the State.  We also encourage States to include

these partners in the review process.  We agree that the Child

Support Enforcement agency is an important partner in

coordination efforts in the SCHIP program, and issued guidance to

this effect in a Fact Sheet on SCHIP and CSE released in January

1999.  While we will not require their participation in the

monitoring process, our Regional Offices have and will continue
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to work with State SCHIP agencies to help them identify key

partners, including CSE agencies.  Further discussion of our

requirements for coordination with other programs is found in our

responses to comments on §457.80.

Comment:  One commenter recommended that State legislators

be included in HCFA site visits that occur as part of the review

process.  

Response:  Because the legislative relationship with SCHIP

is different in each State, States may have a widely varying

degree of State legislator involvement in the ongoing

implementation of their SCHIP programs.  State legislators have a

key role in the development and oversight of SCHIP programs;

however, we do not believe it is appropriate for HCFA to require

the inclusion of State legislators in every site visit, as that

would intrude into the relationship between State executive and

legislative branches.  We are, however, willing and interested in

meeting with State legislators who have an interest in SCHIP and

appreciate their involvement and the special role they play in

making SCHIP a success in their home State.

6.  State plan (§457.50).

We proposed that the State plan is a comprehensive written

statement submitted by the State to HCFA for approval.  The State

plan describes the purpose, nature, and scope of its SCHIP and

gives an assurance that the program will be administered in
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conformity with the specific requirements of title XXI, title XIX

(as appropriate), and the regulations in this chapter.  The State

plan contains all information necessary for HCFA to determine

whether the plan can be approved to serve as a basis for Federal

financial participation (FFP) in the State program.  We stated in

the preamble that an approved State plan is comprised of the

initial plan submission, responses to requests for additional

information, any other written correspondence from the State and

subsequent approved State plan amendments.

Comment:  Several commenters strongly recommended

consolidating the State plan into one up-to-date document rather

than allowing the “plan” to be a conglomeration of the “initial

plan submission, responses to request for additional information

and subsequent approved State plan amendments.”  Without such

consolidation, the commenter indicated that the job of

understanding the details of the program is extremely difficult

for policy makers, advocates, and researchers.  

Response:  We agree that, as some States receive approval

for multiple State plan amendments, it will become more difficult

to understand the details of the State programs.  At this point,

an approved State plan is comprised of the initial plan

submission, responses to requests for additional information, any

other written correspondence from the State related to provisions

in the State plan or amendment and subsequent approved State plan
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amendments.  However, in the future, we will request that all

States submit consolidated State plans.  At such time, we will

issue guidance on the format and time frames for submission of a

consolidated State plan.  

Comment:  A commenter asked that, in order to ensure that it

will be possible to track States SCHIP policy choices over time,

HCFA should commit to keep a copy of each States up-to-date,

approved State plan in effect at the beginning of each fiscal

year for future reference.  Thus, the commenter observed, even if

a State plan is subsequently amended, HCFA will have a record of

the policies in place for any given State at the beginning of

each fiscal year.  By keeping an annual “snapshot” of States’

SCHIP plans, the commenter noted that HCFA will make it possible

for Federal, State, and local policy makers, as well as

researchers, to evaluate the impact over time of States’ SCHIP

implementation choices.  

Response:  We will continue to keep a record of all State

plans, including historic provisions with the effective date of

each State plan amendment, so that we will have record of, and be

able to make available to others, the policies that were in

effect at any given time throughout the operation of a State’s

program.  

Comment:  One commenter stated that the plan should be

“easily accessible.”  One commenter suggested that the preamble
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language state that the approved State plan, including any

attachments, will be made available to the public on the web. 

Response:  We will continue to make an effort, as resources

permit, to make the approved State plan and any approved State

plan amendments available to the public on the web site or

through links to State sites.  To facilitate the posting of this

material, we encourage States to submit proposed plan amendments

and responses to requests for additional information in an

electronic format.

7.  Amendments (§457.60).

Section 2106(b)(1) of the Act permits a State to amend its

approved State plan in whole or in part at any time through the

submittal of a plan amendment.  We proposed in §457.60(a) that

the State plan must be amended whenever necessary to reflect

changes in Federal law, regulations, policy interpretations or

court decisions; changes in State law, organization, policy or

operation of the program; or changes in the source of the State

share of funding.  In the preamble to the proposed rule, we

discussed in detail our view that only changes that are

substantial and noticeable would require amendments. 

Specifically, we stated that changes in program elements that

would not ordinarily be required to be included in the State plan

at all would not require an amendment.  We proposed in §457.60(b)

that when the State plan amendment makes any modification to the
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approved budget, a State must include an amended budget that

describes the State’s planned expenditures for a three year

period.

Comment:  A few commenters suggested that HCFA provide SCHIP

programs with “preprints” such as those provided in the Medicaid

program to inform the State of changes in Federal law and

regulations.

Response:  We agree with commenters that providing preprints

would assist States in complying with changes in Federal laws,

regulations and policies.  In Medicaid, a “preprint” is similar

to the State plan template we have provided in SCHIP, where the

State agrees to administer the Medicaid program in accordance

with federal law and policy.  The Medicaid State plan preprint

sets forth the scope of the Medicaid program, including groups

covered, services provided, and reimbursement rates for

providers.  In SCHIP, we have provided States with a State plan

template, which also serves as the template for amendments to the

State plan, and lays out in a series of questions and check boxes

a guideline for States to follow in explaining the components of

their program.  We will be revising this template to reflect the

provisions of this final regulation.

Comment:  Many commenters asked that States be given a

reasonable amount of time to implement new Federal requirements. 

One State specifically recommended that each State’s contracting



HCFA-2006-F 80

cycle time be used as the appropriate implementation time frame

for new requirements.  Another commenter urged the Department to

take into consideration the many factors outside of Governors’

control, such as contract cycles and legislative sessions, in

determining when States must achieve final compliance.  

Another commenter strongly urged that HCFA add a new

subsection to §457.60 that establishes a procedure by which

States can submit State plan amendments that bring their State

plans into compliance with the requirements of title XXI as set

forth in the final version of the regulation.  This commenter

suggested that HCFA give States no more than six months after the

issuance of the final regulations to submit State plan amendments

that bring them into compliance.  

Response: Most of the rules set forth in these final

regulations are not new; in most cases, these rules reflect the

pre-regulatory guidance issued since SCHIP was enacted into law. 

However, we note the commenters’ concern that States need a

reasonable amount of time to implement new Federal rules that

have been promulgated in response to the comments received.  We

have considered that compliance with these final rules may

require State legislation or changes to contracts.  We will

require that States come into conformity with new requirements

within 90 days of publication of this rule, or if contract

changes are necessary, the beginning of the next contract cycle. 
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By contract cycle, we mean the earlier of the date of the end of

the original period of the existing contract, or the date of any

modification or extension of the contract (whether or not

contemplated within the scope of the contract). If a new

regulatory provision requires a new or amended description of

procedures in the State plan, the State must implement the

procedures within the above time frame, but the State plan

amendment does not necessarily need to be submitted within the

90-day period as provided in §457.65(a)(2).  For example, if this

final regulation were published on January 1, 2001, then States

would have to comply with all new requirements by March 31, 2001

(unless the implementation of the new regulatory provision

requires a contract change.)  If a State needs to amend the State

plan to include a new or revised description, then the State

still must implement the new requirement by March 31, 2001, and

must submit the State plan amendment by the end of that State

fiscal year, or, if later, the end of the 90-day period.

Comment:  A commenter requested that we require State plan

amendments to describe the steps the State has taken to ensure

that any organizations with which it contracts using title XXI

funds are in full compliance.  In some cases, the commenter

noted, it is possible that a State will be unable to comply with

aspects of the final rule until it completes a contract cycle or

convenes a legislative session.  In such cases, the commenter
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recommended that a State could be given the opportunity to

negotiate an alternative time frame with HCFA for implementation

of selected aspects of the final rule.  

Response:  We do not agree with the suggestion that we

require States to describe in their State plans how they have

assured compliance of its contractors with title XXI.  The State

has the responsibility under section 2106(d)(1) of the Act for

ensuring that the State, including its contractors, fulfills the

obligations of title XXI.  If we find through monitoring that

services are being provided in a manner that is substantially

noncompliant with applicable Federal law, regulations and the

approved State plan, then we may take compliance actions in

accordance with subpart B of part 457 (promulgated at 65 FR

33616, May 24, 2000).

Comment:  One State indicated that modifications to its

State plan to reflect changes in Federal law would be

“counterproductive” because substantial changes to the ongoing

program to come into compliance with new regulations could lead

to coverage delays for some children.  This same State also

recommended that any new regulations or policy interpretations

that would restrict or substantially alter a State’s SCHIP should

apply only prospectively, that States should not have to amend

their approved State plans retroactively, and that “agreements

that were previously approved should not be changed unless HCFA
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could prove that a beneficiary would be substantially harmed in

the absence of such a change.”  If HCFA requires States to make

changes retroactively, this State recommended that HCFA should

provide additional funds to help States finance the costs of the

changes and that these funds should not be deducted from the

States’ title XXI allotments.  

Response:  We are requiring that States comply with this

final rule on a prospective basis.  States will not need to

comply with new requirements retroactively.  As previously set

forth, this regulation will take effect 90 days after the

publication date, although, if contract changes are necessary to

comply with a particular requirement States will not be

considered out of compliance if they do not comply with that

requirement until the beginning of the next contract cycle, as

described above.  Pre-existing Federal requirements that have

been incorporated into this regulation are already effective. 

States that are not complying with these pre-existing

requirements could be subject to an enforcement action.

Comment:  Several commenters asserted that proposed

§457.60(a)(2) requiring a State plan amendment to reflect

“[c]hanges in State law, organization, policy or operation of the

program” was too expansive and exceedingly burdensome.  One

commenter suggested that operational changes that do not affect

eligibility or benefits not be treated as changes that require



HCFA-2006-F 84

State plan amendments.  Another commenter recommended that we

require a State plan amendment only for a change that eliminates,

restricts, or otherwise modifies eligibility, even if the change

impacts only a small number of enrollees. 

Some commenters recommended that the State plan amendments

should be required for any changes in the following areas: (1)

eligibility, including crowd-out policies; (2) benefits,

including type, scope, and duration; (3) cost sharing; (4) data

reporting; (5) screen and enroll procedures under §§ 457.350 and

457.360; (6) procedures for rationing access to enrollment; (7)

disenrollment for failure to pay cost sharing or for cause; and

(8) substantial changes in outreach and enrollment policies.   

Response:  We agree that the proposed requirement set forth

at proposed §457.60(a)(2),(now §457.60(b)), was administratively

burdensome.  Our intention was better reflected in the preamble

to the proposed rule, although this, too (particularly our use of

the phrase “substantial and noticeable”) merited further

clarification.  We had specifically requested comments on this

issue in the preamble to the proposed regulation. 

In light of these comments, we have revised §457.60 to be

more precise about when amendments must be submitted.  We have

revised proposed §457.60(a)(1), now §457.60(a), to generally

require a State to amend its State plan whenever necessary to

reflect changes in Federal law, regulations, policy
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interpretation, or court decisions, that affect provisions in the

approved State plan.  This element of the final rule assures that

a State keeps its State plan up-to-date; this is particularly

important to assure ongoing public involvement in program

implementation. We have revised proposed §457.60(a)(2), now

§457.60(b), to require a State to amend its State plan whenever

necessary to reflect changes in State law, organization, policy

or operation of the program that affect key program elements. 

Thus, amendments are required when there are changes in

eligibility, including but not limited to enrollment caps and

disenrollment policies; procedures to prevent substitution of

private coverage, including exemptions or exceptions to required

periods of uninsurance; the type of health benefits coverage

offered; addition or deletion of benefits offered under the plan;

basic delivery system approach; cost sharing; screen and enroll

procedures, and other Medicaid coordination procedures; and other

comparable required program elements.  We may issue guidance to

further interpret “other comparable required program elements” as

the program evolves and experience demonstrates that there are

other changes that should require an amendment.

We do not agree that required State plan amendments should

be limited only to those that eliminate or restrict eligibility

or benefits.  We also have not required a State plan amendment

for changes in data reporting, as suggested by the commenters,
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because for approval of a State plan, a State is only required to

provide an assurance that it will provide data as required by

HCFA and that data may change over time.  Finally, we have not

required a State plan amendment for substantial changes in

outreach strategies, as suggested by the commenters, because we

believe that a State needs to have flexibility to adapt its

outreach strategies as frequently as it finds necessary to best

reach potentially eligible children without having to submit a

State plan amendment in order to do so.

Comment:  Several commenters praised HCFA for noting in the

preamble its intent only to require an amendment for substantial

and noticeable program changes and hoped this flexibility would

be reflected in the final rule. 

Several commenters noted that “substantial and noticeable”

changes can be interpreted in a variety of ways, depending upon

whom the change affects.  One commenter noted that a change that

affects the eligibility of 300 families across the State, 25

families in one community, or a particular group such as

immigrant families, will be substantial and noticeable to the

affected families, but likely to be inconsequential and unnoticed

by the rest of the State or the community.  Another commenter

recommend that the “substantial change” language be added to the

regulation text, as opposed to only being mentioned in the

preamble, given that courts and other agencies cannot rely on
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language contained only in the preamble. 

Response:  We appreciate the commenters’ support for our

general intent to require amendments only for significant and

noticeable program changes.  As discussed above, we agree that

the discussion of this issue in the preamble to the proposed rule

was not clear and did not provide sufficient guidance to States. 

Further, we agree that the policy should be included in the

regulation text to ensure proper implementation.  Therefore, we

have revised §457.60(a) (now §457.60(b)) to clarify when a State

plan amendment will be required, by identifying the categories of

changes that, by their nature,  have a significant effect.  State

plan amendments will be required for all program changes that

fall into these categories. 

Comment:  One commenter believes that HCFA should not

require either State plan amendments or public input for small

program changes.

Response:  As noted in previous responses, we have revised

proposed §457.60(a)(2), now §457.60(b), to specify those changes

that require a State plan amendment; the rules assure the plan

will be revised to reflect significant program changes.  We

require States to provide assurances that it permits ongoing

public involvement once the program has been implemented, and we

require certification of public notice for State plan amendments

relating to eligibility and benefit restrictions pursuant to
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§2106(a)(3)(B) of the Act (see §457.65(b)(1).)  We are not,

however, requiring that a State routinely certify that it has

obtained public input prior to submitting a plan amendment to

HCFA.  We encourage States to obtain meaningful public input

prior to submission of a State plan amendment and believe that

public involvement prior to the implementation of a program

change would constitute an important part of the ongoing public

involvement.  Further discussion of requirements for public

involvement are found in response to comments on §457.120.  

Comment:  One commenter suggested that proposed

§457.60(a)(3) (now §457.60(c)) and §457.65(d)(2) (the section

containing more detail on State plan amendments regarding changes

in certain sources of funding) be combined for organizational

purposes.  Another commenter recommended that HCFA delete the

requirement that a State submit a State plan amendment when the

source of the State share of the SCHIP funding changes because

the source of State funding is “irrelevant.”  Another commenter

recommended that HCFA should consider another mechanism for

ensuring that States do not use prohibited revenue sources such

as impermissible provider taxes or donations.  One commenter

noted that this requirement will deter States from modifying

their plans in order to better provide health services to

children in need.
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One commenter asserted that a certification by the State

should be sufficient to assure that the State is not using

impermissible taxes.  Another commenter suggested that federal

concerns would be better addressed by an effort to educate States

as to the statutory limitations on such taxes. 

Response:  We agree that combining proposed §457.60(a)(3)

and §457.65(d)(2) makes organizational sense because both relate

to changes in the source of a State share of funding.  Therefore,

we have deleted proposed §457.65(d)(2) and revised proposed

§457.60(a)(3), now §457.60(c), to include the substance of

§457.65(d)(2).  Section §457.60(c) now requires a State to amend

its State plan whenever necessary to reflect changes in the

source of the State share of funding, except for changes in the

type of non-health care related revenues used to generate general

revenue. 

However, we disagree with the commenter’s recommendation to

delete proposed §457.60(a)(3), now §457.60(c).  The source of

State funding is relevant because Section 2107(d) of the Act

requires a State plan to include a description of the budget for

the plan and include details on the sources of the non-Federal

share of plan expenditures, as necessary.  In addition, section

2107(e)(1)(C) of the Act provides that section 1903(w) of the Act

(relating to limitations on provider taxes and donations) applies

to States in the same manner under title XXI as it applies under
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title XIX.  Because section 1903(w) of the Act prohibits States

from collecting impermissible provider taxes and donations, and

because the title XXI statute requires States to identify, in

detail, sources of the States’ share of expenditures, it is

appropriate to evaluate the permissibility of the non-Federal

funding sources involving health care-related taxes and/or

donations prior to approval of a State plan and whenever 

the State changes its source of State funds.  The method of

evaluating the permissibility of State funding sources involving

health care-related taxes and/or donations, as set forth at

proposed §457.60(a)(3), now §457.60(c), is the most efficient

mechanism to ensure protection to beneficiaries, Federal

taxpayers, and States.  However, it should be noted that if a

State makes a programmatic change as a result of a change in the

amount of the source of the State share, then it is required to

submit a State plan amendment in accordance with §457.60(b).

We believe it is our obligation to ensure the implementation

of the congressional intent that States not use impermissible

sources of funding for child health programs, as impermissible

State funding would place a State’s entire program at risk. 

Furthermore, it appears that Congress sought to avoid the process

used in Medicaid of assessing penalties that may accumulate over

a long period of time and the disruption in program operation

that such penalties can create.  By requiring a State to submit a
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State plan amendment for review, we have an opportunity to

prevent the States’ use of impermissible funding and any

consequential disruption of the program.  In the long run, the

process better protects States’ and the federal government’s

interest in assuring continuity and ongoing coverage of children. 

Comment:  A few commenters expressed their concern that the

requirement at proposed §457.60(b) for amended three-year budgets

when States modify approved budgets creates a significant burden

for both the States and HCFA.  A State expressed the opinion that

this requirement is particularly burdensome if applied to

insignificant modifications to the approved budget.

Two commenters suggested that a three-year budget is

difficult because “State budget processes and legislatures do not

always coincide with program decisions.”  Another commenter

similarly noted that a three-year budget is longer than a State

agency can reasonably determine at the time program decisions are

made because the State portion of the budget is determined

annually by the State legislature.  An additional commenter

stated that the requirement at proposed §457.60(b) works against

the budgetary processes currently in place at the State level,

and that budgets are developed for two years into the future at

most. 

Several commenters argued that three year budget estimates

will not be accurate, citing reasons such as the uncertainty
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caused by tremendous enrollment growth, changing populations,

variations in State revenues, and unstable medical expenditures. 

Two States commented that three year budget estimates would not

provide the level of information necessary to assure financial

ability to support the program change, and would be of limited

use because they would not reflect either actual expenditures or

actual enrollment.  These States thus asserted that the stated

rationale in the preamble, that such a projection would be useful

to show if States plan to spend their money in the succeeding two

years, will not apply. 

One State asserted that there is no reason to look to

Medicaid waiver processes for a model for SCHIP budget

requirements, since the waiver process requires a demonstration

of budget neutrality that is not necessary in SCHIP.  This State

argued that the model should be the title XIX State plan

amendment process.

Some States suggested alternatives for the proposed

requirement for three-year budgets with State plan amendments,

such as an assurance of available funding; a three year budget

with the annual report but not each State plan amendment; or a

one-year budget rather than a three-year budget.  Several

commenters suggested that an amended three year budget should be

required only when a State plan amendment would make a

significant modification to the previously approved budget, such
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as a major change in the benefit package, eligibility rules, or

cost-sharing.

Response:  We agree with the commenters’ concerns that the

requirement for a three-year budget with a State plan amendment

at proposed 457.60(b) creates an unnecessary burden for the

States.  Section 2107(d) requires that the State’s description of

the budget for its State plan be updated periodically as

necessary.  Because we otherwise require that the budget be

updated periodically through the annual reports and through

quarterly financial reporting, we have revised the requirement at

proposed §457.60(b), now §457.60(d), to require that only a one-

year budget be submitted with a plan amendment that has a

significant impact on the approved budget.  An amendment would

have impact on the approved budget if it changes program elements

related to eligibility, as required by §457.60(b)(1) or cost

sharing, as required by §457.60(b)(6).  We have also revised

§457.750 to reflect this change.

Section 457.140, will continue to require that the State

submit a three-year budget with their annual report that

describes the State’s planned expenditures.  Because States have

up to three years to spend each annual allotment, a three-year

budget is useful to show if States project that they will use

their unused allotments in the succeeding two fiscal years.  We

realize that a State must base the required information on
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projections and that the budget projections submitted to HCFA are

not approved by a State’s legislature.  We also recognize that

projections of expenditures for a three-year period may vary from

actual expenditures for a variety of reasons.  Because SCHIP is a

new program, States did not have experience at the beginning of

the implementation of their programs to accurately predict

enrollment of children or costs associated with providing

services.  However, we expect that as States gain experience in

operation of their programs and as the State program rules

stabilize over time, the three-year projections will become more

accurate.  A three-year budget helps the State plan program

expenditures and helps HCFA to analyze spending and develop a

responsive reallocation formula within the parameters of the

statute.  

The preamble for §457.140 included a discussion of the

budget projections required in other programs.  We would like to

clarify that this discussion was not intended to serve as a

rationale for the requirement for a three-year projection of

expenditures in the SCHIP program.  This discussion was intended

to demonstrate that we took the budgetary requirements of other

programs into consideration as we determined our budget

requirements for SCHIP.
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8.  Duration of State plans and plan amendments (§457.65).

In §457.65, we proposed that the State may choose any

effective date for its State plan or plan amendment that is not

earlier than October 1, 1997.  

We noted in the preamble that a State may implement a State

plan prior to approval of the plan but that any State that

implements an unapproved State plan risks the possibility that

the plan will not be approved as implemented.  If a State

implements a State plan prior to approval and it is approved, we

also indicated in the preamble our interpretation that the State

can receive Federal matching funds on a retroactive basis for

expenses incurred (other than expenses incurred earlier than

October 1, 1997) for the programs if the State operated in

compliance with the approved State plan and all applicable

statutory and regulatory requirements.  In the event that the

State plan is not approved, the Federal government would not

match the State’s prior expenditures for implementation of the

State plan. 

In the preamble to the proposed rule, we noted the risks

involved in implementing a change in the State program without

receiving prior approval of that change through a State plan

amendment.  If a State makes a changes and the State plan

amendment reflecting the change is later disapproved, the State

may either risk its Federal matching or face a compliance action. 
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The State cannot receive Federal matching for expenditures on a

program change that is disapproved through the State plan

amendment process if these expenditures can be segregated from

expenditures on the approved State plan.  The State would be

subject to the compliance remedies described in section 2106(d)

of the Act, as implemented in the final financial regulation (65

FR 33616), May 24, 2000, if the expenditures on such a program

cannot be segregated from expenditures on the approved State

plan.  A compliance action is appropriate because the continued

operation of the unapproved program change constitutes a failure

to conduct the State program in accordance with the approved

State plan. 

Section 2106(b)(3)(C) of the Act provides that any State

plan amendment that does not eliminate or restrict eligibility or

benefits can remain in effect only until the end of the State

fiscal year in which it becomes effective (or, if later, the end

of the 90-day period in which it becomes effective) unless the

State plan amendment is submitted to HCFA before the end of the

period.  We proposed to implement this provision at

§457.65(a)(2).  Thus, if a State program change is implemented

and the corresponding amendments are not submitted within the

required time frame, the State risks being found out of

compliance with its State plan and therefore, risks loss of

Federal financial participation in expenditures beyond the scope
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of the approved State plan or other financial sanctions, as

discussed in the final financial regulation (65 FR 33616), May

24, 2000.

Section 2106(d)(2) of the Act requires that the Secretary

provide a State with a reasonable opportunity for correction

before taking financial sanctions against the State on the basis

of an enforcement action.  Thus, we proposed to clarify certain

provisions set forth in HCFA 2114-F (65 FR 33616, May 24, 2000). 

Specifically, paragraph (d)(2) of §457.204,  “Withholding of

payment for failure to comply with Federal requirements,”

discussed the opportunity for correction prior to a financial

sanction for failure to comply with a Federal requirement.  As

proposed, §457.204(d)(2) provided that if enforcement actions are

proposed, the State must submit evidence of corrective action

related to the findings of noncompliance to the Administrator

within 30 days from the date of the preliminary notification.  In

the SCHIP programmatic regulation, we proposed to revise

§457.204(d)(2) to address in more detail the possible scope of

corrective action that could be required.  We proposed that

corrective action is action to ensure that the plan is and will

be administered consistent with applicable law and regulations, 

to ameliorate past deficiencies in plan administration, and to

ensure equitable treatment of beneficiaries. 

In accordance with section 2106(b)(3)(B)(ii) of the Act, at
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§457.65(b), we proposed that an amendment that eliminates or

restricts eligibility or benefits under the plan may not be

effective for longer than a 60-day period unless the amendment is

submitted to HCFA before the end of that 60-day period.  We

further proposed, in accordance with section 2106(b)(3)(B)(i),

that amendments that eliminate or restrict eligibility or

benefits under the plan may not take effect unless the State

certifies that it has provided prior public notice of the

proposed change in a form and manner provided under applicable

State law.  The notice must be published prior to the requested

effective date of change. 

At §457.65(c) we proposed that a State plan or plan

amendment that implements cost-sharing charges, increases the

existing cost-sharing charges or increases the cumulative cost-

sharing maximum permitted under proposed §457.560 is considered

an amendment that restrict benefits and must meet the

requirements of §457.65(b). 

At §457.65(d), we proposed that a State plan amendment that

requests approval of changes in the source of the State share of

funding must be submitted prior to such change taking effect. 

With regard to source of funding, we stated that if a State has

indicated that general revenues are the source of funding, then

we would require a plan amendment for changes in the State’s tax

structure that reflect or include a change to general revenues
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based on health care related revenues used to finance the State’s

share of title XXI expenditures.  We would not require a plan

amendment to reflect changes in the type of non-health care

related revenues used to generate general revenue.

In accordance with section 2106(e) of the Act, at

§457.65(e), we proposed that an approved State plan continues in

effect unless the State modifies its plan by obtaining approval

of an amendment to the State plan or until the Secretary finds

substantial non-compliance of the plan with the requirements of

the statute and regulations.  An example of substantial non-

compliance would be the imposition of cost-sharing charges that

exceed Federal limits.

Comment:  A few commenters expressed concern about the time

frames for submission of State plan amendments.  A commenter

suggested that HCFA follow guidelines similar to Medicaid

guidelines that allow a State to submit a plan amendment that is

statutorily allowable in the quarter after the State’s

implementation of the change.  Another commenter proposed that

the time frames for submitting an amendment be the same

regardless of whether the State plan amendment limits or

restricts eligibility or benefits.  In the view of this

commenter, States are likely to make errors if the time frames

are different.  

Response:  Section 2106(b)(3) of the Act provides specific
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time frames for submission of State plan amendments.  A State

plan amendment that does not eliminate or restrict eligibility or

benefits can remain in effect until the end of the State fiscal

year in which it becomes effective (or, if later, the end of the

90-day period in which it becomes effective) unless the State

plan amendment is submitted to HCFA before the end of that State

fiscal year or the 90-day period.  This time frame is more

liberal than the time frame under the Medicaid guidelines, which

only permit a title XIX amendment to be effective from the first

day of the quarter in which the amendment is submitted. 

Furthermore, under the statute, an amendment that eliminates or

restricts eligibility or benefits under the plan may not be

effective for longer than a 60-day period unless the amendment is

submitted to HCFA before the end of that 60-day period.  While we

note the potential for confusion caused by two different time

frames, section 2106(b)(3) of the Act explicitly provides for

different time frames for different types of amendments and does

not provide authority for a different process.  States are

encouraged to discuss planned amendments with HCFA to assure they

are submitted in a timely manner. 

Comment:  One commenter appreciated HCFA’s support for State

flexibility in how to provide public notice of State plan

amendments.  Other commenters applauded HCFA’s decision to treat

State plan amendments that increase cost sharing as amendments
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that restrict “eligibility or benefits.” 

Response:  We note the commenters’ support.

Comment:  One commenter requested that HCFA clarify whether

it intends to require public notice when a family will experience

an increase in its premium share because the subsidy rate is

being applied to a premium that resulted from an insurance

carrier rate increase.  In this commenter’s view, public notice

is unnecessary in this situation because the State is not

initiating the private sector rate increases.  The State could

continue to assure that the family’s total cost sharing remains

within Federal limits.  

Response: A change in cost sharing that increases the amount

of premium share owed by the enrollee, must be reflected in a

State plan amendment that meets the requirements set forth in

§457.65(c).  However, an increase in premium share that does not

affect the enrollee’s cost-sharing charges or that does not bring

the cost sharing charges above the level reflected in the State

plan would not be subject to the public notice requirements of

§457.65(b).  We recognize that §457.65(b) could be difficult to

administer in States that provide premium assistance for coverage

provided through group health plans, depending how a State

chooses to design its premium assistance program.  However, such

an increase may impact the enrollee’s access to services and

participation in SCHIP and, consistent with the statutory
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requirements for amendments eliminating or restricting benefits

at 2106(b)(3)(B), the public must be given notice prior to the

increase.  The statute does not provide an exception for coverage

provided through group health plans.  

However, a State has flexibility to design a system that

will meet the prior public notice requirement.  For example, a

State may choose to require that the family be charged a fixed

dollar amount, rather than a percentage of total premium, to hold

constant the amount of premium share that the family is charged. 

Alternatively, a State may generally keep its charges for premium

assistance programs below the level of cost sharing approved

under the State plan to allow room for some cost-sharing

increases that would not bring the charges above the level

reflected in the plan.  A State also may choose to establish a

mechanism to be notified of increases prior to those increases

taking effect so that it may provide prior public notice as

required by §457.65(b).

Comment:  A commenter asked that HCFA clarify that “cost

sharing” in this context is defined in the same way as it is in 

§457.560 for purposes of imposing cumulative maximums.  

Response:  So that the term “cost sharing” has the same

meaning throughout the final rule, we have added a provision in

§457.10 to define it to include premium charges, enrollment fees,

deductibles, coinsurance, copayments, or other similar fees that
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the enrollee has the responsibility for paying.  However, we note

that for purposes of the actuarial analysis required at

§457.431(b)(7), cost sharing includes only copayments,

coinsurance and deductibles as described in the Notice of

Proposed Rulemaking.

Comment:  One commenter asked HCFA to clarify that

amendments that lengthen or institute eligibility waiting periods

of uninsurance or narrow exceptions to such waiting periods

constitute amendments that affect “eligibility or benefits.”

Response:  To clarify that instituting or changing

eligibility waiting periods without health insurance, narrowing

exceptions to such periods, or changing open enrollment periods

in a way that would further restrict enrollment in the program

are considered to be State plan amendments that restrict

eligibility, we have added a new paragraph (d) to §457.65.  This

new provision specifies that a State plan amendment that

implements eligibility waiting periods without health insurance;

increases the length of existing eligibility waiting periods

without health insurance; or institutes or expands the use of

waiting lists, enrollment caps or closed enrollment periods is

considered an amendment that restricts eligibility and must meet

the public notice requirements set forth in this section. 

Eligibility waiting periods without health insurance and limited

open enrollment periods are restrictions in eligibility because
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these enrollment procedures directly limit an enrollee’s access

to the program.  We further clarified in §457.305 that in the

State plan, the State must include a description of the State’s

policies governing enrollment and disenrollment, including

enrollment caps, process(es) for instituting waiting lists,

deciding which children will be given priority for enrollment,

and informing individuals of their status on a waiting list, if

applicable to that State. 

Comment:  Many commenters expressed concern about whether

the provision at §457.65(b)(1) requiring States only to certify

that they have provided public notice of such plan amendments “in

a form and manner provided under applicable State law” provides

meaningful public input into proposed State plan amendments. 

These commenters questioned whether “notice” provides the

opportunity to comment on and discuss a proposal, and point out

that the form of notice could prove largely meaningless,

depending on a State’s particular laws.  Several commenters

recommend that the final rule require States to certify that they

have provided prior public notice and a meaningful opportunity

for the public to submit comments on any proposed State plan

amendments that affect eligibility or benefits.  States have

found such input to be helpful to identify ways in which the

program can be improved and maintain strong support for the

program.  An additional commenter believed that State plan
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amendments to make changes in benefits require public notice and

comment. 

Response:  We encourage States to obtain meaningful public

input prior to submission of a State plan amendment that

eliminates or restricts eligibility or benefits.  Furthermore, we

require, in §457.120, that States involve the public once the

program has been implemented.  However, section 2106(b)(3)(B) of

the Act specifically permits a State to certify that it has

provided public notice of the change in a form and manner

provided under applicable State law, and we believe the

requirements under §457.65 are consistent with the flexibility

provided by this statutory provision. 

Comment:  One commenter requested that we clarify

§457.65(b)(1) to confirm that States must certify that they have

complied with applicable State administrative procedure law or

similar requirements mandating public notice and comment with

respect to the promulgation of rules or regulations of general

applicability.  This commenter also requested modification of the

provision to clarify that the State must certify that it has

complied with all applicable State legal requirements for notice

and a meaningful opportunity for public comment.  Although State

processes vary, this commenter indicated that there is generally

a requirement that notice be issued for a specified period of

time, followed by a period for public comment.  This same
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commenter believes that §457.65(b)(2), which requires that public

notice be published before the effective date of the change,

should be eliminated because it could be interpreted to allow

State plan amendments that restrict or eliminate eligibility or

benefits to become effective as long as the public notice was

published before the requested date of the change, regardless of

whether or not the State had provided meaningful opportunity for

public comment or whether the applicable time frames had been

met.  

Response:  As noted in the previous response, §457.65(b)(1)

implements section 2106(b)(3)(B) of the Act, which specifically

permits a State to certify that it has provided prior public

notice of the change in a form and manner provided under

applicable State law.  While we encourage States to consider

public input, title XXI addresses only public notice as a

condition for the effective date of certain State plan

amendments.  Our regulation is not intended to restrict notice

and comment opportunities available under State law.  We note

that States must also comply with the requirements of §457.120

regarding public involvement. 

Comment:  One commenter suggested that proposed and

submitted State plan amendments be posted on the HCFA and State

web sites.  The commenter noted appreciation for the effort that

HCFA has made to date to post information about the filing of
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State plan amendments on its web site and encourages the agency

to modify the preamble to clarify that State plan amendments

(along with State plans) will continue to be made available to

the public through the HCFA web site.  According to this

commenter, the preamble should indicate that HCFA will post the

actual plan amendments that are pending whenever possible and

that, should this not be possible, the agency will list the name

and phone number of a State official who can provide a copy of

the pending State plan amendment.  

Response:  We will continue to make an effort, as resources

permit, to make the approved State plan and any approved State

plan amendments available to the public on the web site. 

However, we do not post pending State plan amendments on the web

site because amendments are often altered during the approval

process, and this may cause confusion to the public, although we

will consider identifying on the HCFA web site whether a State

has a pending plan amendment under review.  The position title of

the State official responsible for program administration may be

found in the approved State plan.  Also posted on the HCFA web

site is a list of HCFA contacts for each State’s SCHIP program.

Comment:  Over a dozen commenters opposed the proposed

provision at §457.65(d) to require prior approval of a plan

amendment regarding a States’ share of program funds and

requested that this requirement be withdrawn. According to these
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commenters, section 2106 of the Act contemplates a process under

which States can specify the effective date of their plans or

amendments and, if a plan is approved, a State can receive

matching funds on a retroactive basis.  In these commenters’

view, the statute sets forth straightforward limits on a State’s

flexibility to specify effective dates, but those limits do not

contemplate prior approval of an amendment.  The commenters

asserted that the statutory scheme provides adequate remedies for

the Secretary if the plan or plan amendment is subsequently

disapproved. 

Response: We believe the commenters’ concerns may be based

in a misunderstanding of the process.  The requirement at

proposed §457.65(d) does not prevent States from implementing a

new source of funding prior to receiving State plan or plan

amendment approval.  It requires that an amendment be submitted

before the change can be implemented, but the amendment does not

need to be approved in order for a State to receive matching

funds for expenditures relating to the change.  A State can

submit its amendment on January 1, begin using the new source of

funding on February 1, and receive matching funds retroactive to

February 1 of the amendment is approved on or after that date.  

The requirement at §457.65(e) ensures that the time period

during which a State may operate a program using impermissible

funds is limited to the time during which the amendment is under
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review. HCFA can only approve a State plan amendment to the

extent that the source of funding is considered permissible. 

Thus, while a State may implement a new source of funds prior to

receiving State plan approval, the Federal matching funds are at

risk until a determination of permissibility has been made.  To

the extent that source is determined to be impermissible, the

State plan amendment would be disapproved and the State would

realize the penalty against its SCHIP expenditures in accordance

with the statutory penalty provisions.  We expect that the

required process will protect States from proceeding too far

using impermissible State funds, and from thereby placing these

programs and enrollee coverage at risk.  Furthermore, a State is

not required to submit a State plan amendment for changes in the

source of general revenues used to fund SCHIP, as long as those

changes are not affected by health care-related taxes or

donations.  For further rationale on our policy requiring

amendments on changes in the source of State funding, please see

earlier comments on §457.60. 

Comment:  Several commenters asserted that the proposed

§457.65(d) intruded on State budgeting and financial

prerogatives, was contrary to practices in other federal-state

matching programs, and could not have been intended by Congress.

One commenter did not understand why the Federal government wants

prior approval of increases in State commitments under title XXI
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when Congress has provided States with firm allotments for at

least five years.  Several commenters noted that it may not be

possible for the State to submit a State plan amendment to HCFA

before the effective date of any change in the source of the

State share of funding becomes effective because of the

legislative budgeting cycle, which sometimes includes

supplemental funding for incurred expenditures or legislation

with a retroactive effective date to take advantage of previously

unavailable funds.  

Response: It is important to note that §457.65(d) does not

require prior approval of new State funding sources.  We

recognize that §457.65(d) may reduce State flexibility, we must

also consider the statutory penalties for the use of

impermissible provider taxes and donations as specified in

section 2107(e) and the public interest in assuring that States

do not find themselves in a situation where they have been

operating with impermissible funding sources for an extended

period of time.  Congress specifically imposed penalties for the

use of impermissible funds and the process established by these

rules protect States and SCHIP programs from the risk of a

significant penalty that could make it difficult for the State to

continue to operate its program for children.  In light of the

effective statutory prohibition on the use of these funding

mechanisms, we do not believe we are unduly intruding on the
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States budget process through this requirement, as we are not

questioning State legislative appropriations that are not derived

from health care-related taxes or donations.  A State is not

required to submit a State plan amendment for changes in the

sources of general revenue used to fund SCHIP, when those changes

are not affected by health care-related taxes and donations.  By

reviewing the State source of funding, we have the opportunity to

prevent the kind of disruption to ongoing program operations that

could occur if a State was found to have used an impermissible

source of funding for an extended period of time. 

Comment:  One State expressed its view that the proposed

requirement of prior approval for SCHIP funding changes is not

feasible given the State’s commitment to developing a

public/private partnership with private donors.  The State

indicated that it waited almost a year for approval from HCFA to

be able to accept a contribution from a private foundation.  This

State asserted that this requirement would hinder the State’s

ability to accept contributions from private sources. 

Response:  States are not required to obtain approval of the

State plan amendment prior to a change taking effect.  Thus, we

do not believe that the process will hinder States’ ability to

accept contributions from private sources.  States are required

by §457.65(e) to submit a State plan amendment prior to a change

in State source of funding taking effect.   While any delay in
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approving the amendment would not affect a State’s ability to

rely on such funds, at its own risk pending review, we agree that

HCFA should act in an expeditious manner to review these

amendments.  The statutory requirements governing contributions

received by States are very restrictive and we have the

responsibility to ensure that contributions received by States

from private sources comply with these statutory requirements. 

Federal regulations require that we evaluate contributions

received by States on a case-by-case basis.  States must submit

necessary documentation to us in accordance with the Federal

regulations so that we may evaluate the permissibility of a

contribution.  That documentation is related to the nature of the

contributor’s business and financial characteristics, including

the source of its annual revenues.  We will make our best effort

to determine the permissibility of a contribution promptly once a

State has provided the information that we need to make a

determination.

Comment:  One commenter requested clarification of the

exemption at §457.65(d)(2) to the general requirement for the

submission of State plan amendments relating to changes in the

source of State funding for “non-health care related revenues.”

The commenter stated that clarification is necessary to ensure

that, for example, income tax receipts from medical professionals

are not considered “health care related revenues.”
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Response:  Taxes of general applicability are not considered

”health care-related” for purposes of section 1903(w) of the

Social Security Act, and the term has the same meaning under

§457.60(a)(3).  (As noted earlier, §457.65(d)(2) has been

combined with 457.60(a)(3) for better organization of the

regulation.)  However, section 1903(w)(3)(A) of the Act and the

Federal regulations implementing it at 42 CFR 433.55 specify that

a tax will be considered to be health care-related if at least 85

percent of the burden of the tax falls on health care providers. 

These provisions further state that a tax is considered to be

health care-related if the tax is not limited to health care

items or services, but the tax treatment of individuals or

entities providing or paying for those health care items or

services is different than the treatment provided to other

individuals or entities.

Comment:  One commenter suggested adding a new provision to

proposed §457.65(e), now §457.65(f), to clarify that a State

could discontinue its program by withdrawing its State plan.

Response:  As set forth in §457.170, a State may request

withdrawal of an approved State plan by submitting a State plan

amendment to HCFA as required by §457.60.  We note in §457.170

that because withdrawal of a State plan is a restriction of

eligibility, a State plan amendment to request withdrawal of an

approved State plan must be submitted in accordance with
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requirements set forth in §457.65(b), including those related to

the provision of prior public notice.  We have not added a new

provision to proposed §457.65 because we do not find it necessary

to repeat this State option elsewhere in the regulation text.

9.  Program options (§457.70).

Under section 2101(a) of the Act, a State may obtain health

benefits coverage for uninsured, low-income children in one of

three ways:  (1) a State may provide coverage by expanding its

Medicaid program; (2) a State may develop a plan providing

coverage that meets the requirements of section 2103 of the Act;

or (3) a State may provide coverage through a combination of a

Medicaid expansion program and a separate child health program.  

We set forth the program options at proposed §457.70(a).  

At §457.70(b), we proposed that a State plan must include a

description of the State’s chosen program option.

At §457.70(c)(1), we proposed that the following subparts

apply to States that elect Medicaid expansions: 

•  Subpart A.

•  Subpart B (if the State claims administrative costs under

title XXI).

•  Subpart C (with respect to the definition of a targeted

low-income child only). 

•  Subpart F (with respect to determination of the allotment

for purposes of the enhanced matching rate, determination of the
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enhanced matching rate, and payment of any claims for

administrative costs under title XXI of the Act only).

•  Subpart G

•  Subpart H (if the State elects the eligibility group for

optional targeted low-income children and elects to operate a

premium assistance program). 

•  Subpart J (if the State claims administrative costs under

title XXI and seeks a waiver of limitations on such claims based

on a community based health delivery system).

We proposed that subparts D, E, and I of part 457 do not

apply to Medicaid expansion programs because Medicaid rules

govern benefits, cost sharing, program integrity and other

provisions included in those subparts.  We note that the

provisions of subparts B and F were set forth in the 

May 24, 2000 final rule (HCFA 2114-F, 65 FR 33616). 

In addition, at proposed §457.70(c)(2), we specified that

States choosing a Medicaid expansion program must submit an

approvable amendment to the State’s Medicaid State plan, as

appropriate.  

At §457.70(d), we proposed that a State that chooses to

implement a separate child health program must comply with all

the requirements in part 457. 

At 457.70(e), we proposed that a State that elects to obtain

health benefits coverage through both a separate child health
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program and a Medicaid expansion program must meet the

requirements of (c) and (d) of this section.

Comment:  While the statute specifies that States have the

option of implementing their SCHIP programs as Medicaid

expansions, State-only programs, or a combination of the two, a

commenter contended that the regulations favor States that have

elected to use title XXI to expand their Medicaid programs by

imposing greater administrative burdens on separate child health

programs.

Response:  We do not agree that the regulations favor States

that choose the Medicaid expansion option.  Certain provisions in

part 457 do not apply to Medicaid expansion programs because

Medicaid rules govern those aspects of program operations.

Furthermore, we do not believe that we have imposed greater

administrative burdens on States that choose to implement

separate child health programs.  The regulations set forth in

part 457 are consistent with the State options provided by title

XXI and are important to ensure the efficient and effective

administration of SCHIP.  We have worked to ensure flexibility

for States that wish to create separate child health programs

within the parameters of the statute.

Comment:  One commenter noted that §457.70(c)(1)(vi) should

be deleted because Subpart H only applies to separate child

health programs.  Another commenter said that the language of
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Section 457.70 should be clarified so that readers do not assume

incorrectly that States that choose to develop separate programs

must adhere to all Medicaid rules.

Response:  We agree with the commenter that Subpart H does

not apply to Medicaid expansion programs and have thus deleted

§457.70(c)(1)(vi) of the proposed regulation and renumbered the

subsequent provision accordingly.  Subparts C, D, E, H, I, and K

of part 457 do not apply to Medicaid expansion programs because

Medicaid rules govern the areas addressed by those subparts.  A

State that chooses to implement a separate child health program

must comply with all the requirements in part 457 and is not

required to comply with the requirements in title XIX, other than

those specifically noted in §457.135.  We believe that §457.70

clearly sets forth the applicable requirements for the respective

program types.  It should also be noted that because we no longer

reference Subpart C in §457.229, we have also deleted proposed

§457.70(c)(i)(iii).

10.  Current State child health insurance coverage and

coordination (§457.80).

In accordance with sections 2102(a)(1) and (2) and

2102(c)(2) of the Act, we proposed to require that the State plan

describe the State’s current approach to child health coverage

and its plans for coordination of the program with other public

and private health insurance programs in the State.  In proposed
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paragraphs (a) through (c), we specified that the State must

provide a description of the following:

•  The extent to which, and manner in which, children in the

State, including targeted low-income children and other classes

of children, by income level and other relevant factors,

currently have creditable health coverage (as defined by §457.10)

and, if sufficient information is available, whether the

creditable health coverage they have is under public health

insurance programs or health insurance programs that involve

public-private partnerships.

•  Current State efforts to provide or obtain creditable

health coverage for uncovered children, including the steps the

State is taking to identify and enroll all uncovered children who

are eligible to participate in public health insurance programs

and health insurance programs that involve public-private

partnerships.

•  Procedures the State uses to accomplish coordination of

the program under title XXI with other public and private health

insurance programs, including procedures designed to increase the

number of children with creditable health coverage, and to ensure

that only eligible targeted low-income children are covered under

title XXI. 

Comment:  One commenter noted that HCFA should not require

States to gather data on other creditable health coverage
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available in the State as proposed in §457.80(a).  While useful,

this information is not critical to the successful implementation

of a SCHIP and its collection may actually divert resources from

SCHIP. 

Response:  Section 2102(a)(1) of the Act requires that the

State plan include a description of the extent to which, and

manner in which, children in the State, including targeted low-

income children and other classes of children, by income level

and other relevant factors, currently have creditable health

coverage.  Section 457.80(a) implements this statutory

requirement.  States do not necessarily have to generate new data

to meet this requirement, but can rely on other data sources that

may be available.  Knowledge of the availability of creditable

health coverage will help a State determine how best to design

and to implement its SCHIP program and outreach strategies.

Comment:  Several commenters requested that HCFA add to the

categories of children for which it requests coverage information

in §457.80(a).  Two commenters request that HCFA add “migrant and

immigrant status” to the sentence in the preamble highlighting

the categories that States might find useful in describing

current availability of health insurance.  In these commenters’

view, migrant and immigrant children are especially susceptible

to being without health insurance, and the Immigration and

Naturalization Service recently clarified in its “public charge”
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guidance, issued in a Notice of Proposed Rulemaking (64 FR 28675,

May 26, 1999) and an accompanying Memorandum published the same

day (64 FR 28689), that receipt of health benefits will not harm

one’s chances for legal immigration.  Another commenter

recommended that the required factors include “suburban” in

addition to the age group, race and ethnicity, and rural/urban

categories already listed in the preamble because suburban areas

across the county have a growing number of low-income and

uninsured families.  

Another commenter suggested that HCFA require that the State

plan include a description of the extent of coverage by race,

ethnicity, and primary language spoken.  According to this

commenter, it is now well-established that minority children are

more likely than non-minority children to lack health insurance. 

In this commenter’s view, collection of the data also gives HHS

the tools needed to monitor and enforce title VI of the Civil

Rights Act of 1964.

One commenter recommended that “other relevant factors” be

clarified and several other commenters believed the list should

include primary language, because children with limited English

proficiency are at high risk of being uninsured.  

Response:  We encourage States to include a description of

as many relevant categories of children in the State plan as

possible, to the extent that data are available.  We agree that
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more detailed data classifying children is useful to learn more

about the health care coverage status of the children in the

State, but recognize that States may have limited data sources

and that some categories have more relevance than others,

depending on the State.  Because of the potential limited

availability of this information at the outset of a program, we

are retaining the flexibility in §457.80(a) for a State to

describe in the State plan the classes of children for which it

has data available.  We note, however, that we have added a

provision in Subpart G, Strategic Planning, that requires States

to report data on the gender, race and ethnicity of enrollees in

their quarterly enrollment reports.  In addition, States will be

required to report information on the primary language of SCHIP

enrollees in their annual reports.   

We are not adopting the commenter’s recommendation to

require information for specific categories of children in the

regulation.  This provision requires that a State describe

coverage provided to children at the beginning of implementation

of its program.  We recognize that States may have limited

resources available at that time and request that they provide

information sufficient to illustrate that the State has analyzed

the extent of uninsurance among children in the State using

available data sources.

Comment:  One commenter interpreted §457.80(b) to require a
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State to take steps to get uninsured children enrolled in public

and private health insurance programs.  In this commenter’s view,

families should have a choice of where to get coverage and States

should therefore be allowed to inform families of coverage

options and, upon request, assist in helping families with

choices made.   

Response:  Section 457.80(b) requires that a State plan

include a description of the current State efforts to provide or

obtain creditable health coverage for uncovered children.  This

provision does not require that a State take particular steps to

identify and enroll children in public and private health

insurance programs, but rather to describe its efforts.  However,

States are required by §§457.350 and 457.360 to screen for

Medicaid eligibility and to have procedures to ensure that

children found through the screening process to be eligible for

Medicaid apply for and are enrolled in Medicaid.

Comment:  One commenter described its view that HCFA is

creating unnecessary obstacles in these regulations to creating

public-private partnerships.  This commenter believes that one

reason States have problems getting providers to participate in

their programs is that many providers do not want to respond to

the various idiosyncracies of government programs such as the

“unnecessary” paperwork and the “awkward” procedures that no

other payor or insurance company requires.  The commenter
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believes that these problems help stigmatize government programs

and can cause well-intentioned providers to opt out of

participation in SCHIP or other government programs.  According

to this commenter, providers that remain may develop negative

attitudes about the program that transfer into negative attitudes

about the participants, who may leave the program.  To solve this

problem, many States (including this commenter) have tried to

address these and other stigma issues by creating separate child

health programs that are more similar to private sector models

and more familiar to providers and enrollees.

Response:  The provisions set forth in this regulation are

necessary to implement title XXI and are not intended to create

obstacles to public-private partnerships.  Title XXI and this

final regulation provide States with significant flexibility in

designing separate child health programs and we do not believe

that federal rules are preventing States from employing

procedures that address negative perceptions about public

programs that may exist among providers.  As noted in §457.940,

States have flexibility to set payment rates for providers and

should do so in a manner that will attract a sufficient number

and scope of providers that will adequately serve the SCHIP

population.  We believe this final rule confirms HCFA’s

commitment to working with States to establish and maintain

programs that are not unduly burdensome to administer and
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accomplish the goal of providing needed health benefits coverage

to children and families.

Comment:  The preamble to §457.80(b) explains that HCFA

proposes to require States to provide an overview of current

efforts made by the State to obtain coverage for children through

other programs, such as WIC and the Maternal and Child Health

Block Grant Program.  Several commenters stated that although

these programs offer health care or health-related services, they

are not considered to be health insurance coverage programs, and

requiring a description of coordination with these other programs

in the State exceeds the scope of the SCHIP statute.  Another

State commented that describing the outreach and coordination

efforts of all the other existing health programs would be

extremely burdensome and should not be required. 

One commenter supported the requirement of coordination

between SCHIP and other publicly funded programs that provide

coverage to uninsured children but expressed concern with an

overly broad and burdensome requirement that puts States in the

potential position of acting as unlicensed insurance agents or

brokers to link consumers with private creditable coverage.  One

State expressed that HCFA should more clearly define what is

meant by “coordination with other public and private health

insurance programs.”  In defining this term, HCFA should keep in

mind that, especially in large States, staying involved in all
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parts of the private insurance market is a challenging task. 

One commenter recommended that the Child Support Enforcement

(CSE) program be included in the coordination provision at

§457.80(c) because CSE needs to be made aware of children in the

CSE caseload who are covered by SCHIP.  Another commenter noted

that SCHIP enrollees may benefit from the services offered by a

State child support program, and that families need to understand

options related to obtaining or enforcing child support and

medical support orders.

Response:  We are responding to the comments requesting

clarification of the required State plan provisions on

coordination with other public and private health coverage

programs by revising our proposed regulatory language to better

reflect our intent and purposes. As described in the preamble,

§457.80(c) is meant to reflect the coordination requirements of

Sections 2101(a), 2102(a)(3), and 2102(c)(2) of the Act.  Section

2101(a) requires that in using title XXI funds to expand coverage

to uninsured populations, this effort be "coordinated with other

sources of health benefits coverage for children."  Section

2012(a)(3) of the Act requires that a State plan describe how the

plan is designed to be coordinated with such efforts to increase

coverage under creditable health coverage.  As provided by

section 2102(c)(2) of the Act, the plan must also describe the

coordination of the administration of the State program under
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this title with other public and private health insurance

programs.  

In accordance with these requirements, we have revised

§457.80(c) to clarify that the State plan must include a

description of the procedures the State uses to coordinate SCHIP

with public and private health insurance and "other sources of

health benefits coverage" for children.  "Other sources of health

benefits coverage" would include WIC and Maternal and Child

Health Programs.  Section 2108(b)(1)(D) of the Act supports this

clarification.  This section requires an assessment of State

efforts to coordinate SCHIP with "other public and private

programs providing health care and health care financing

including “Medicaid and maternal and child health services." 

As noted in the preamble to the proposed rule, additional

examples of sources of health benefits coverage could include

community and migrant health centers, Federally Qualified Health

Centers, Child Support Enforcement Programs, and special State

programs for child health care.  These can all be important

sources of health benefits coverage for children.  This list of

examples is not intended to be an exhaustive list of those

programs that a State should coordinate with its SCHIP program

and describe in its State plan.  We are not providing a specific

list because we recognize that States are different and that it

is important to respect the variety of programs and coverage
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plans that operate in each State.  The State should describe its

relationships with other State agencies, low-income community

organizations, and large insurance providers in the State that

provide health insurance or health benefits to children.  For

example, if a State has a high risk insurance pool program, it

should describe the coordination between this program and SCHIP;

however, not all States have such insurance pools and the nature

of these pools will vary among States.

Each State has a unique relationship with Federally

Qualified Health Centers (FQHCs) and we believe that the

flexibility of the State to structure these relationships should

be maintained.  Therefore, we have not required specific

enrollment coordination procedures with FQHCs.  However, we

recognize the importance of enrolling SCHIP and Medicaid eligible

children at sites where they typically receive care, such as

FQHCs.  Due to this relationship, FQHCs are vital partners in

outreach and enrollment for this population.  We encourage States

to utilize these facilities in their outreach efforts.

These coordination provisions should not be interpreted to

mean that we are requiring any particular effort on the part of

the State to enroll children in private coverage. 

Comment:  One commenter indicated that it is extremely

important for the regulations to specify what steps States must

take in order to satisfy the requirement that separate child
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health programs be coordinated with existing Medicaid programs

(including, for example, coordination of outreach and education

efforts, screen and enroll requirements, transitioning from

coverage under one program to the other, etc.).  This commenter

also recommended that the regulations require States to provide

training to eligibility determination workers in both programs

(as well as other workers) to ensure that appropriate transitions

are made.

Several commenters believed that §457.80(c) of the

regulation (and not just the preamble to that section) should

require States to describe the specific steps they will take to

ensure that children who are found ineligible for Medicaid (at

initial application or at redetermination) are provided with the

opportunity to be enrolled in SCHIP.  Another commenter pointed

out that neither title XXI nor the proposed regulations take into

consideration the movement of children between title XXI and

title XIX programs as their eligibility status changes, nor have

the Medicaid regulations been updated to reflect this

possibility.  A couple of these commenters suggested that perhaps

the Medicaid regulations should be amended to address this issue. 

Another commenter believed that States should be required to

describe how they will monitor these processes. 

Several commenters indicated that the regulations should

address the coordination of enrollment procedures for Medicaid
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and SCHIP at Federally Qualified Health Centers (FQHCs).

Response:  We have taken the first commenters’ suggestion

into consideration and have revised the regulation at §457.80(c)

to refer to the requirements in §§457.350 and 457.360.  States

that implement separate child health programs are required to

meet the requirements of §§457.350 and 457.360.  States that

implement separate child health programs and States that

implement Medicaid expansion programs must both describe the

procedures for coordination required by §457.80(c);  however, the

“screen and enroll” requirements of §§457.350 and 457.360 are not

relevant or applicable to States that implement Medicaid

expansions.

We agree that some more specificity with respect to the

specific steps States must take to coordinate with Medicaid

programs would be helpful in providing more clarity for States. 

At the same time, we believe that States need to retain the

flexibility in coordinating SCHIP and Medicaid particularly in

light of the specific administrative structures of the States’

programs.

We agree with the commenters that the regulation should be

revised to require States to describe in the State plan

procedures to ensure that children who are found ineligible for

Medicaid are provided the opportunity to be enrolled in SCHIP. 

We have revised §457.80(c) to require that the State plan include
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a description of procedures designed to assist in enrolling in

SCHIP those children who have been determined ineligible for

Medicaid.  This should occur both at the time of application and

at the time of redetermination.  The Medicaid regulations do not

need to be amended because title XXI and these implementing

regulations require coordination between SCHIP and Medicaid.  We

believe that State efforts to coordinate SCHIP with other public

programs should include efforts to ensure that these processes

are effective and have modified the Medicaid regulations at

§431.636 accordingly.   In addition, we expect States to have

mechanisms to evaluate the effectiveness of coordination between

the two programs, as noted in §457.350(f)(2)(i)(C).

11.  Outreach (§457.90)

In §457.90, we proposed to require a State to include in its

State plan a description of the outreach process used to inform

families of the availability of health coverage programs and to

assist families in enrolling their children into a health

coverage program pursuant to section 2102(c) of the Act.  At

proposed §457.90(b), we set forth examples of outreach strategies

including education and awareness campaigns and enrollment

simplification.  We discussed these outreach strategies in detail

in the preamble to the proposed rule.

Comment:  Many commenters expressed support for the

requirement of outreach procedures and the examples provided. 
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One commenter strongly supported the requirement that would

require States to identify outreach procedures used to inform and

assist families of children likely to be eligible for child

health assistance under SCHIP or under other public/private

health coverage programs.  Another commenter supported the

requirement of outreach strategies including education and

awareness campaigns and enrollment simplification. Yet another

commenter supported a streamlined application and enrollment

process as a practical means of enhancing participation by

qualified children, thereby increasing demand for needed medical

and dental services.

Response:  We note the commenters’ support.

Comment:  One commenter appreciated the efforts of HHS to

maintain flexibility for the States in the outreach area as each

State has established and continues to refine state-specific

outreach efforts to identify SCHIP and Medicaid eligible children

in their communities.

Response:  We note the commenter’s support.  

Comment:  One commenter suggested that we provide more

examples of effective outreach.  The commenter noted that States

are being very creative in how they are conducting outreach and

the two examples listed do not even “touch the tip of the

iceberg”.

Response:  There are many examples across the nation of
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successfully implemented, locally developed outreach campaigns. 

Because there are so many effective approaches for outreach, it

is impracticable to list them in this regulation.  Our intention

was not to provide an exhaustive list of effective outreach

methods in the preamble, but to highlight examples of a few major

types of outreach strategies.  HCFA, along with HRSA and other

public agencies and private organizations, will continue to

facilitate the sharing of “best practices” through information

sharing sessions, technical assistance and guidance separate from

this document.  

Comment:  One commenter expressed that outreach is critical

to the success of SCHIP.  This commenter noted that the State of

Colorado has done a good job of disseminating information to the

public that is easily understood.

Response:  We agree with the commenter that outreach is

critical to the success of SCHIP and it is for this reason that

we included the requirements in §457.90.

Comment:  One commenter suggested that the discussion of

outreach in the preamble to the proposed rule should have

referred to “migrant and immigrant populations” instead of just

“migrant populations” because of the importance of outreach for

immigrants.  

Response:  States may choose to target outreach activities

to special audiences known to have large numbers of uninsured
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children, such as migrant and immigrant populations, as well as

other groups.

Comment:  One commenter suggested that the discussion in the

preamble to the proposed rule of the role of “clinics” should

have included “Community Health Centers, Rural Health Centers,

and other community-based clinics that provide a large proportion

of care to uninsured patients” in the list of providers that

States should consider for distributing SCHIP information.

Response:  The list of providers through which States could

distribute program information was not intended to be exhaustive. 

We encourage States to distribute information through any

provider that has the potential for reaching uninsured children,

including community health centers, rural health centers, and

other community-based clinics.  

Comment:  One commenter recommended that HCFA encourage

States to involve community-based organizations in application

assistance activities and describe the available sources of 

Federal funds for these activities.  The commenter noted that

there are numerous examples of staff at community based

organizations being trained to conduct initial processing of

applications for both Medicaid and separate SCHIP programs.

Another commenter suggested we add to the examples of

organizations listed as potential partners with the State those

community-based organizations with expertise in doing outreach
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to, and providing services to, specific ethnic communities.  This

commenter also recommended that §457.90(b) be amended to add

examples of using community-based organizations.  Another

commenter noted that community-based organizations, including

migrant and community health centers, are important outreach

sites for reaching members of the Hispanic community. According

to this commenter, Hispanic community-based organizations could

coordinate with community centers, churches, Head Start, GED, Job

Corps and WIC offices, and locations such as grocery stores,

pharmacies, and other commercial centers as well.

Another commenter noted that many of the enrollment

simplification methods, including outstationing of enrollment

workers, are key to reaching more families, including families of

children with special needs.  States need to be versatile in

utilizing community-based organizations to help spread the word

of the program to reach enrollment goals, according to this

commenter.  This commenter indicated that mechanisms for

explaining the importance of health coverage helps families

recognize the benefits of health insurance for their children. 

Response:  We encourage States that implement separate child

health programs to involve community-based organizations in

application assistance activities.  States that implement

Medicaid expansions must follow all Medicaid rules relating to

eligibility determinations, but are encouraged to use community-
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based organizations to help reach and assist low-income uninsured

children to become enrolled.  States can receive Federal matching

funds for outreach activities; for States that establish separate

child health programs, outreach matching funds are subject to the

10% limit on administrative expenditures.  

State experience shows that one of the most effective

methods for reaching ethnic groups is through community-based

organizations.  Not only are the employees of these organizations

familiar with the language and culture of the groups they serve,

they are trusted members of the community.  We strongly encourage

the use of community-based organizations with expertise in

serving specific ethnic communities as part of an effective

outreach campaign. 

We agree that outstationing enrollment workers is an

important method of reaching uninsured children and enrolling

eligible children into SCHIP and Medicaid.  Education and

awareness campaigns and enrollment simplification procedures have

proven to be highly effective strategies for successful outreach. 

Because there are so many effective methods of outreach, such as

using community-based organizations and outstationing enrollment

workers, we have not provided an exhaustive list in the

regulation.  

Comment:  One commenter urged that dentists also be listed

as participants in education and awareness campaigns, as well as
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State and local dental and pediatric dental societies. 

Response:  We encourage States to disseminate information

through all providers that serve uninsured children.  

Comment:  One commenter suggested that HCFA discuss using

the CDC’s Immunization Registries to assist States in identifying

families with uninsured children.  In planning to transition away

from the use of immunization clinics towards integrating

immunizations as part of well-child care, we will have to pay

more attention to potential financial barriers which could be

appropriately addressed by linking immunization outreach to

SCHIP/Medicaid outreach efforts.

Response:  Several data sets are available to assist States

in the identification of families of uninsured children,

including the CDC’s Immunization Registries.  States should

strive to link health coverage program outreach with other forms

of health-related outreach in the State, such as immunization

outreach.    

Comment:  One commenter believed States should use public

benefit programs that serve low-income families with children to

inform families about the availability of health coverage.   The

discussion regarding the use of existing “data sets” to identify

uninsured children who are potentially eligible for coverage

under Medicaid or SCHIP identifies the school lunch program

participant lists as one of the sources.  The commenter noted
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that the school lunch program only identifies low-income

children, not specifically uninsured low-income children.

Response:  We encourage the use of public benefit programs

that serve low-income families to identify children who may be

eligible for SCHIP or Medicaid, subject to applicable

confidentiality rules.  We appreciate the commenter’s note that

school lunch programs do not identify uninsured low-income

children.  We support the use of school lunch program participant

lists, and other sources that assist in the identification of

low-income families and inform them of potentially eligible

children of the availability of SCHIP or Medicaid.  Of course, in

using these source of information, States must comply with

applicable laws and should ensure confidentiality.

Comment:  A few commenters believed that outreach strategies

should be targeted specifically to adolescents and to their

families.  One commenter recommended the inclusion of the term

“age” in giving examples of ways to reach diverse populations,

and a distinction should be made between young children and

adolescents.  Other commenters believed that initiatives should

include specific elements designed to reach underserved

adolescent population such as runaway and homeless youth, youth

in foster care or leaving state custody, immigrant youth,

pregnant and parenting adolescents, and others.  The commenters

urged HCFA to encourage States to work with consumer groups and



HCFA-2006-F 138

adolescent-oriented service providers to develop adolescent-

specific outreach strategies and materials.  One commenter

believed the list of suggested outreach sites should also include

as broad a range of adolescent-specific sites as permitted by

Federal law.  Adolescent medicine and service providers such as

school-based health centers, family planning and STD clinics, Job

Corps Centers, community colleges, summer job programs, and teen

recreation centers should be added to the list of members of the

provider community who can distribute program information.

Response:  Adolescents under the age of 19 are included in

the term “child”, which is defined in §457.10 as an individual

under the age of 19.  States may implement outreach initiatives

that are specifically designed to reach different targeted

subpopulations, such as adolescent, runaway and homeless youth,

youth in foster care or leaving state custody, immigrant youth,

and pregnant and parenting children.  We encourage States to

disseminate information through providers, such as those listed

by the commenter, that serve targeted subpopulations.  

Comment:  One commenter supported HCFA’s decision to

emphasize the particular importance of using the provider

community to target education and awareness campaigns to families

of newborns in the preamble to the proposed regulation.  This

commenter urged HCFA to include language that also stresses the

importance of targeting pregnant women with education and
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outreach campaigns to facilitate prompt enrollment of newborns

and their siblings.

Response:  We encourage States to target special audiences,

such as pregnant women and families of newborns, in their

development of comprehensive education and awareness campaigns. 

Pregnant women and families of newborns will benefit from

educational programs designed to inform them of the advantages of

enrolling eligible newborns and other children in the family in

health insurance, including obtaining well-baby care, well-child

care and immunizations.

Comment:  One commenter suggested that HCFA encourage States

to provide materials and or eligibility workers to child care

programs to identify and assist families of uninsured children

served by the programs, as well as uninsured children of the

programs’ employees.  These should include regulated and

unregulated family-based child care providers as well as center-

based facilities.

Response:  We encourage States to disseminate information

through child care programs and, when practicable, to outstation

eligibility workers at child care provider sites. 

Comment:  One commenter supported the inclusion in the

proposed regulation text of language regarding education and

awareness campaigns including targeted mailings and enrollment

simplification.  This commenter strongly urged HCFA to strengthen
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this section by requiring that States report to HCFA steps they

have taken to simplify enrollment.

Response:  We note the commenter’s support of the proposed

regulation language regarding education and awareness campaigns. 

We clarified in §457.305 that States must describe in their State

plan, policies governing enrollment and disenrollment, including

enrollment caps, process(es) for instituting waiting lists,

deciding which children will be given priority for enrollment,

and informing individuals of their status on a waiting list. 

However, we are not requiring States to report on their

mechanisms for simplifying enrollment beyond the requirement

under §457.90 to include a description of outreach procedures in

their State plan.  We also anticipate that States may include

information regarding enrollment simplification in their annual

report’s description of successes and barriers in State plans

design and implementation and approaches under consideration to

overcome these barriers.  We will continue to work with the

States in a collaborative way to provide technical assistance and

share information on successful enrollment mechanisms to

encourage States to simplify enrollment.

Comment:  One commenter recommended that HCFA emphasize the

use of a simplified application system.  This commenter noted

that a simplified system makes it easier for a State to

coordinate its Medicaid and separate SCHIP programs and is an
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essential ingredient for successful outreach.

Response:  A major key to successfully reaching and

enrolling uninsured children in SCHIP and Medicaid is a simple

application process.  We wish to emphasize that a simplified

application process is vital to successful outreach and have

included a reference to simplified or joint application forms in

§457.90(b)(2) as examples of outreach strategies States could

employ.

Comment:  One commenter recommended that HCFA place a limit

on the number of pages of the individual State applications. The

commenter noted that HCFA should also require that States provide

joint Medicaid and SCHIP applications to reduce the paperwork on

the part of the applicant as well as the eligibility workers, and

to ensure that applicants are registered for the appropriate

program.

Response:  We disagree with the commenters’ recommendations

to limit the length of the applications and to require joint

applications.  As noted in the previous response, we strongly

encourage a simplified application process and the majority of

States with separate child health programs have developed joint

applications.  However, rather than prescribing specific outreach

and application methods for all States, we are partnering with

States to encourage the most effective approaches in each State.

Comment:  A few commenters strongly encouraged States to
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conduct coordinated outreach campaigns that help families

understand their children’s potential eligibility for regular

Medicaid or SCHIP-funded coverage. They urged that HCFA make

clear that comprehensive statewide education campaigns are needed

to inform the public about the availability of both SCHIP and

Medicaid, and how to enroll eligible children in both programs.  

In addition, the commenters recommend reversing the order of the

first and second paragraphs of the response. Similarly, they

suggested that the list of  “enrollment simplification”

strategies should emphasize that these steps can be taken in

Medicaid, as well as in separate SCHIP programs. 

Response:  We share the commenters’ interest in, and

commitment to, enrolling uninsured children in both Medicaid and

SCHIP.   We agree that a comprehensive, Statewide education

campaign is needed to inform the public about the importance of

the availability of both SCHIP and Medicaid.  Virtually all of

the steps that States have taken to implement simplified

application procedures in separate child health programs can be

taken in Medicaid, such as simplifying the application form,

streamlining verification requirements, and eliminating any

assets test.  However, different rules apply in Medicaid with

respect to who must make the final eligibility determination. 

While enrollment simplification in Medicaid is very important, it

is not appropriate to address this particular issue in further
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detail in this final SCHIP rule.

As required by section 2102(c) and implemented in §457.90, a

State must inform families of children likely to be eligible for

child health assistance under the plan or under other public or

private health coverage programs of the availability of the

programs, and must assist them in enrolling their children in

such programs.  Medicaid is one of these other public health

coverage programs.  Furthermore, section §457.80(c) requires that

the State plan describe the State procedures to coordinate SCHIP

with other public health insurance programs.  Again, Medicaid is

considered a public health insurance program.

We also note that the way in which States design their

outreach initiatives has potential fiscal implications.  Medicaid

provides a federal match for States’ expenditures associated with

outreach to Medicaid-eligible children.  SCHIP funds may be used

to pay for outreach to SCHIP-eligible children (subject to the

10% limit on administrative expenditures).  Because all children

who apply for SCHIP must be screened for Medicaid eligibility (as

required by §457.350), outreach targeted to children likely to be

found eligible for SCHIP likely also will reach children eligible

for Medicaid. 

Comment:  Several commenters suggested that bilingual

outreach workers, linguistically appropriate materials, and

culturally appropriate strategies must be provided when needed. 
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One commenter noted that HCFA should elaborate on Title VI’s

mandate for linguistic access to services and give examples of

how States and contracted entities can comply with this mandate.

One commenter recommended that HCFA specify that States must

provide access to linguistically and culturally appropriate

health care services.  In this commenter’s view, States should be

required to provide all written materials and application

assistance in all applicable languages.  States should also

assure that linguistically and culturally appropriate outreach

efforts are undertaken to all eligible populations.  Another

commenter recommended that HCFA require that applications be made

available in the prevailing language in the community and that

translation services be provided.

Response: As we seek to enroll all eligible children into

coverage, States and HCFA should be sensitive to the cultural and

linguistic differences of diverse populations.  The diversity of

the uninsured population requires outreach activities that are

sensitive to the various cultural groups, their perceptions,

needs and desires.  For example, States could use outreach

workers who live in the communities targeted for outreach, speak

the language and know its cultural beliefs and practices.  As

noted in §457.130, States must comply with all applicable civil

rights requirements, including those related to language access. 

Within DHHS, the Office for Civil Rights (OCR) is responsible for
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assuring that DHHS-funded programs comply with these laws. 

States are encouraged to contact OCR for additional guidance and

technical assistance about how to comply with these laws.

Comment:  Another commenter believed that outreach efforts

should utilize Hispanic community-based organizations to ensure

culturally and linguistically competent approaches to outreach. 

This commenter believed that specific outreach and education

material be developed for the Hispanic community.  Eligibility

workers stationed in communities with a large Hispanic population

should be able to speak the language spoken by potential

applicants.  The use of television (Spanish language)and other

media sources should be used to target the Hispanic community. 

Another commenter suggested that HCFA amend §457.90(b) to add

examples of using ethnic media for education and awareness

campaigns.

Response:  Again, we encourage outreach activities that rely

on workers who live in the communities being targeted for

outreach, speak the relevant languages and know their cultural

beliefs and practices.  While we will not amend the text of

§457.90(b) to add examples of using ethnic media for education

and awareness campaigns, we recognize that this can be an

effective means of reaching ethnic communities.  States are

encouraged to implement outreach initiatives that are

specifically designed to reach different targeted subpopulations
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such as the Hispanic community and other ethnic groups.

Comment:  One commenter urged HCFA to amend §457.90(a) to

require State plans to include a description of outreach

strategies to reach children and families with special needs

including limited English proficiency populations, and families

whose children have disabilities.  This commenter also urged HCFA

to include in §457.90(b) examples of outreach strategies targeted

to special populations.   

Response:  As noted in previous responses, States must

implement outreach strategies that comply with all civil rights

requirements.  A State is required to describe its outreach

strategies in the State plan, but we do not believe that States

should be required to describe their strategies to target all

special audiences, in part because State outreach activities are

often changing in response to information about what does and

does not work.  The examples presented in the regulation are not

meant to be exhaustive.  As noted in a response above, it is

impracticable to list in regulation all examples of effective

outreach strategies. 

Comment:  One commenter suggested the final regulation

include encouragement of State partnerships with HRSA grantees. 

This commenter believed that HRSA’s access points in the field

can and should be accountable for assisting States in making

SCHIP outreach a success.   
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Response:  We encourage States to partner with HRSA grantees

to identify potentially eligible children, inform families of the

availability of SCHIP and other public health coverage programs

and provide application assistance.    

Comment:  Several commenters recommended that HCFA require

States to describe in their SCHIP plans the efforts that they

have made to consult with “stakeholders” regarding the outreach

strategies that are likely to prove most effective.  Suggested

stakeholders include enrollees, providers, local officials,

appropriate state agencies, WIC clinics, early childhood

programs, schools, consumer groups, and homeless assistance

programs.  Another commenter recommended the use of stronger

language than that used in the preamble to ensure public and

potential enrollee participation in the creation of outreach

materials and strategies.  The commenter suggested replacing the

word “should” with “must” in the following sentence:  “To be

effective, messages and promotional materials must be developed

with the assistance of people toward whom the message is

directed.”  Another commenter recommended that HCFA require

States to describe how they will identify populations of

uninsured children and how they will enlist the assistance of

members of these populations in developing procedures

specifically designed to reach these populations and enroll them.

Response:  States are required in §457.120 to describe the
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methods the State uses to involve the public in both the design

and implementation of the program and to ensure ongoing public

involvement once the State plan has been implemented.  We

encourage States to consult with a wide variety of interested

parties, including those listed by the commenters, in the

development of outreach materials and strategies and recognize

that such consultation, in many cases, is a mechanism for

identifying the most effective outreach strategies. However, we

have not revised the regulation text to specify that States

describe in the State plan their efforts at consultation in

regard to developing effective outreach strategies beyond the

general requirements for public input already addressed in

§457.120.  While States should develop materials with the

assistance of people toward whom the message is directed, we do

not believe that requiring States to consult with specific

interested parties would ensure meaningful public involvement and

provide States with continued flexibility regarding how best to

involve targeted audiences in the development of outreach

materials.  A further discussion of public involvement is found

in §457.120.  

Comment:  Several commenters believed that the proposed

requirements for State outreach programs were excessive because

SCHIP is not an entitlement program, there is an express cap on

administrative expenditures, and some States may elect not to
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fund SCHIP programs at a level to justify extensive outreach.  

Another commenter asserted that the proposed regulation is 

overly prescriptive regarding the organizations that should be

involved in outreach, the materials that should be produced, and

the cultural variations that should be represented. 

Response:  We disagree that the requirements set forth in

the proposed rule were too prescriptive.  Section 2102(c) of the

Act requires that a State plan include a description of its

procedures to inform families of the availability of health

coverage programs and to assist families in enrolling their

children into a health coverage program. Therefore, families must

be provided certain information to ensure that they are aware of

available child health assistance.  In addition, because of the

importance of providing information that can be easily understood

by the family, we have further specified information requirements

in §457.110 of this final rule.  These basic rules for assuring

that families are informed of the availability of coverage do not

impose onerous burdens on States and in fact, are consistent with

the activities States have already undertaken.

A key goal of this program is to ensure that families are

informed about available coverage and are encouraged to

participate.  No single approach to reaching potentially eligible

children is provided in the statute and thus, we are not

requiring in §457.90 that a State implement specific outreach
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activities.  We also acknowledge that Federal funding for SCHIP

is capped according to amounts specified by title XXI and States

may design outreach programs with these caps in mind.   States

have the option to decide which methodologies and procedures it

will use to inform families of potentially eligible children

about the availability of SCHIP.

Comment:  One commenter recommended that States be required

to evaluate outreach efforts to determine which methods have been

most effective (that is, collecting data from enrollment sites

and polling enrollees about how they heard of the program.)  This

commenter also recommended that States should gather information

from families who requested applications but did not complete

them in order to determine their reasons for not submitting a

completed application.  States should use this information to

choose the most effective and efficient outreach strategies.

Response:  To conduct a successful outreach campaign, States

should assess which outreach methods are most effective at

enrolling eligible children into SCHIP.  We will work with the

States in a collaborative way to provide technical assistance and

share successful strategies.  However, we are not requiring a

State to conduct a formal evaluation.  In §457.750, we do require

States to report on strategic objectives in the annual reports. 

These objectives often address effectiveness of outreach.

Comment:  Two commenters expressed concern about States
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involving the provider community in the program.  One commenter

suggested that the final rule encourage the participation of

health care professionals through simplification of the provider

enrollment process. Several commenters recommended that States be

required to conduct outreach to the provider community about

SCHIP and to provide information and training about the

administrative/business procedures of the programs. This

commenter noted that pediatricians and other providers must be

informed about the new insurance programs as well as about

Medicaid. One commenter noted that HCFA should require States to

make administrative rules and procedures for SCHIP as simple and

as similar to Medicaid as possible; coordinating these programs

eases the administrative burden on physicians.

Response:  We encourage States to partner with the provider

community as part of their efforts to deliver health care

services to Medicaid and SCHIP enrollees.  Given that the

provider level is the point at which enrollees access health care

services, active provider participation and an understanding of

the program is essential to the program’s success.  We strongly

encourage States to work with provider groups in the State on an

ongoing basis to facilitate provider participation in the

program.  If simplifying the provider application process is

identified as needed in a State to increase access for SCHIP

enrollees, then we would expect that a State would make every
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effort to address the issue.  

A State and its providers should build a relationship based

on the mutual goal of providing access to quality health care

services.  We encourage States to provide information about the

administrative and business practices of SCHIP and Medicaid to

providers’ offices.  We are promoting dual enrollment of

providers.

Comment:  One commenter noted that outreach should include

providing information about the mental health and substance

abuse, benefits in SCHIP plans, if provided.

Response: Neither the proposed not the final rules require

States, as part of the outreach provision to provide information

on benefits, including information on mental health and substance

abuse benefits, to the general public.  However, §457.110(b)(1)

requires that information on the types of benefits, and amount

duration and scope of benefits available under the program must

be made available to applicants and enrollees in a timely manner. 

This would include information of mental health and substance

abuse benefits, if they are available under the State’s approved

benefit package.  

Comment:  One commenter recommended that HCFA require copies

of client communication materials so that HCFA can evaluate the

accuracy, effectiveness and perhaps establish a “best practices”

culture for States in their partnership with HCFA in meeting
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their joint missions.  

Response:  We disagree with the commenter’s recommendation

that HCFA require copies of client communication materials,

although we typically review such materials in our monitoring

visits, we agree that direct communication material should be

clear and consistent with the State plan rules and plan to work

to provide technical assistance and facilitate the sharing of

“best practices.” 

Comment:  Several commenters urged HCFA to further discuss

opportunities States have to outstation eligibility workers to

help families enroll in separate child health programs.  Several

commenters suggested that HCFA include a full discussion of the

advantages of using outstationed eligibility workers to enroll

children in both Medicaid and SCHIP. 

One commenter recommended that HCFA highlight that States

are required under federal law to outstation workers at federally

qualified health centers (FQHCs) and Disproportionate Share

Hospitals (DSH) to conduct Medicaid eligibility determinations

and one recommended that DSH hospitals and FQHCs are also ideal

for outstationing sites in separate child health programs.

Other commenters believed that SCHIP plans should be subject

to the Medicaid outstationing enrollment program requirements. 

One commenter noted that the requirement that States screen for

Medicaid eligibility as part of the SCHIP application process
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makes it clear that State plans should be required to address how

these requirements will be incorporated into the enrollment

programs at FQHCs and DSH hospitals.  Yet another commenter

suggested that pediatricians’ offices also serve as a prime

location where families may receive help with the application

process.  Another commenter recommended that States consider

outstationing eligibility workers at offices and clinics where

uninsured families can be identified easily; and noted that

monetary incentives can be offered to cover the cost of staff

time associated with application assistance.

Response:  We agree that outstationing eligibility workers

is a promising outreach strategy for enrolling Medicaid and

SCHIP-eligible children.  “Outstationing” means locating

eligibility workers or relying on other workers or volunteers, in

locations other than welfare offices to assist with the initial

processing of applications.  (The final Medicaid eligibility

determination must be made by the appropriate State agency.) 

States also can outstation eligibility workers in other locations

and they can contract with community-based providers and

organizations to assist with applications at other locations. 

Many locations, other than DSH hospitals and FQHCs, may be

suitable for outstationing.

We disagree with the commenter’s recommendation to include a

full discussion of outstationing eligibility workers, and refer
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interested parties to the guidance issued on January 23, 1998,

which provides the necessary detail.  The Medicaid program

already has specific regulations on this issue such as mandatory

outstationing of workers at FQHCs and DSH hospitals, which can be

found at 42 CFR 435.904.  In separate child health programs, we

encourage States to use outstationing, as it is one of many

outreach strategies States have found to be valuable.  Since

Medicaid and SCHIP enrollment must be coordinated, Medicaid

outstation sites provide a particularly important opportunity for

enrolling children who are not eligible for Medicaid into SCHIP. 

In addition to Medicaid outstation sites, we recommend that

States consider outstationing eligibility workers at other sites

that are frequented by families with children such as schools,

child care centers, churches, Head Start centers, WIC offices,

Job Corps sites, GED program, local Tribal organizations, Social

Security offices, community health centers, disproportionate

share hospitals and pediatricians’ offices.

Comment:  One commenter urged HCFA to adopt a requirement in

the final rule that States include in the State plan an

assessment of the extent to which procedural barriers may be

discouraging enrollment or reenrollment of eligible children. 

For example, a survey of families once enrolled but failing to

reenroll might indicate the need for longer enrollment periods,

or the need for acceptance of self-declaration rather than actual
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verification of certain items like child care costs. This

commenter suggested that the State plan could be a vehicle for a

State to explain efforts made to examine these procedural

barriers and indicate steps proposed to reduce them.

Response:  We encourage States to assess and simplify their

application and enrollment processes in an effort to reduce

barriers to enrolling uninsured children.  A burdensome

application and enrollment process can be a significant barrier

to successful enrollment.  However, we are not requiring States

to perform an assessment of procedural barriers in their State

plan, although we encourage discussion of these issues in the

annual report.  Rather, we will work with States in a

collaborative way to provide technical assistance and share

successful procedures.  

Comment:  One commenter urged HCFA to encourage States to

implement presumptive eligibility for both Medicaid and SCHIP.

Response:  Information on presumptive eligibility is found

in Subpart C and §435.1101 and in our responses to comments on

these provisions of the proposed regulation.

Comment:  One commenter urged HCFA to reiterate to States

the importance of assuring that they have properly implemented

the delinking of TANF and Medicaid.  The commenter noted that we

will not be able to achieve the title XXI goal of covering more

children, or of coordinating coverage among various health
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programs, if children continue to miss out on the health care

coverage for which they are eligible as a result of inadequate

implementation of delinking.  This commenter requested that HCFA

repeat the key elements of the discussion of ways to effectively

implement delinking included in HHS’ June 5, 1998, letter to

Medicaid Directors and TANF Administrators and its March 22,

1999, Guide entitled Supporting Families in Transition.  

Furthermore, the commenter believed HCFA should stress that

States must modify their computer systems to assure that families

are not accountable for delinking, and assure that families do

not lose Medicaid coverage inappropriately and to assure that

families are informed about, and enrolled in, Transitional

Medical Assistance whenever appropriate.

Response:  Improving health care coverage through the

delinking of Medicaid and TANF is a high priority in our efforts

to reduce the number of uninsured children.  Our guidance on this

important initiative will be issued separately from this

regulation.

Comment:  Two commenters commended HCFA for the preamble

discussion of “enrollment simplification” and HCFA’s other

efforts on this issue. However, this one commenter recommended

that we clarify for States the parameters established by Federal

law for taking steps to simplify application, enrollment, and

redetermination procedures.  This commenter recommended repeating
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the information provided in its September 10, 1998 letter to

State officials regarding the minimum Federal requirements for

the application and enrollment process for Medicaid and separate

child health programs, with respect to simplification and

opportunities to reduce verification requirements.  

Response:  The Federal requirements for the application and

enrollment process for Medicaid and SCHIP provide a great deal of

flexibility to States to design an application and enrollment

process that is streamlined and simple, and avoids burdensome

requirements for families that apply for benefits.  As indicated

in our September 10, 1998 letter to State officials, certain

Federal rules apply to these processes.  If a State chooses to

develop a separate child health program, the only Federal

requirements for the application and enrollment process are those

listed in Subpart C for: 1) a screening and enrollment process

designed by the State to ensure that Medicaid eligible children

are identified and enrolled in Medicaid; and 2) obtaining proof

of citizenship and verifying qualified alien status.  The Federal

requirements for an application and enrollment process in

Medicaid are explained in 42 CFR 435.900.  As many States’

efforts to simplify application procedures demonstrate, States

have broad flexibility under Federal law to simplify and

streamline the enrollment procedures for both Medicaid and SCHIP.

Comment:  One commenter urged HCFA to place greater emphasis
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on the ultimate goal of outreach -- enrollment.  In this

commenter’s view, the preamble language should be strengthened to

encourage States to implement strategies for coordinating the

enrollment processes of benefit programs such as WIC, Head Start,

the School Lunch Program, subsidized child care and others with

Medicaid and SCHIP enrollment. Efforts to enroll children in

health coverage programs at the same time they enroll in other

benefit programs should be encouraged.

Response:  Thousands of low-income children are served by

programs such as WIC, Head Start, the School Lunch Program,

subsidized child care and the Child Support Enforcement program. 

We strongly encourage States to coordinate enrollment in other

benefit programs that serve low-income children with Medicaid and

SCHIP enrollment.  For example, States may implement a referral

system between the State’s Medicaid agency, SCHIP agency (if

different from the Medicaid agency) and other benefit program

agencies.  However, the coordination of these processes may only

be applied to the extent that Medicaid and SCHIP rules allow. 

States must continue to meet the applicable Federal requirements

for application and enrollment processes for Medicaid and SCHIP. 

Comment:  Two commenters recommended that HCFA state the

rules relating to its child support enforcement policy under

Medicaid and SCHIP.  They request that HCFA should explicitly

note the prohibition on denying Medicaid to children on the
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grounds that their parents have failed to cooperate with

establishing paternity, or with medical support enforcement. 

They ask that HCFA highlight that States do not need to include

questions about non-custodial parents on their joint or Medicaid

applications, instead they can solicit such information at the

time they notify families of their eligibility for coverage. 

HCFA should also reiterate that, regardless of when a State

solicits such information, it must apprize families of the

opportunity to show “good cause” for not providing the requested

information.

Response:  The rules for eligibility for SCHIP and our

responses to comments on the proposed rules in this area, are

found in Subpart C.  Eligibility rules for Medicaid are issued

under title XIX authority and are not discussed in this

regulation.  

Comment:  One commenter suggested the use of licensed

professional insurance agents and brokers to enroll children. 

Insurance agents and brokers meet with uninsured adults every

day, as well as the employers of many of the parents of uninsured

children.  Health insurance agents and brokers have a perfect

opportunity to reach those that need the coverage the most, and

since private health insurance plans already include a marketing

component in their administrative cost, involving agents and

brokers can be done with no extra cost to the program.
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Response:  As noted in §457.340, States that implement

separate child health programs may contract with independent

entities to administer part or all of the eligibility

determination process.  A further discussion on the rules, and

our responses to comments on the proposed rules pertaining to

application processing is in Subpart C.

Comment:  One commenter indicated that HCFA should include a

description of the opportunity that States have to use innovative

quality control projects to assure that allowing families to

self-declare income does not increase the rate at which

ineligible families get enrolled in coverage.

Response:  Our requirements related to program integrity and

responses to comments in this area are discussed in Subpart I.

12.  Enrollment assistance and information requirements

(§457.110).

Section 2102(c) of the Act requires that State plans include

procedures to inform families of the availability of child health

assistance.  In accordance with this provision, we proposed to

require that a State have procedures to ensure that targeted low-

income children are given information and assistance needed to

access program benefits.  Specifically, we proposed in §457.110,

that the State must make accurate, easily understood information

available to families of targeted low-income children and provide

assistance to them in making informed health care decisions about
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their health plans, professionals, and facilities.  In order to

assist families of targeted low-income children in making

informed decisions about their health care, we proposed in

§457.110(b) to require that States have a mechanism in place to

ensure that the type of benefits and amount, duration and scope

of benefits available under SCHIP and the names and locations of

current participating providers are made available to applicants

and beneficiaries in a timely manner.  This requirement also is

consistent with the “right to information” provision of the

President’s Consumer Bill of Rights and Responsibilities and with

the requirement in Section 2101(a) of the Act that child health

assistance be provided in an effective and efficient manner.

We noted that the requirements set forth in this section

apply to all States that are providing child health assistance,

whether through a Medicaid expansion, a separate child health

program, or a combination program, and whether they use fee-for-

service or managed care delivery systems.  Because Medicaid rules

apply to States that implement Medicaid expansion programs, a

State that is operating a Medicaid expansion program that uses

managed care delivery systems would also be required to comply

with the requirements of section 1932(a)(5) of the Social

Security Act, enacted by section 4701(a)(5) of the BBA.

We proposed to require that information be easily understood

and noted in the preamble that materials should be made available
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to applicants and beneficiaries in easily understood language and

format.  We noted in the preamble that the State should consider

the special needs of those who, for example, are visually

impaired or have limited reading proficiency, and the language

barriers that may be faced by those who may use the information.

Comment:  Several commenters expressed concern that the

proposed rule did not expressly require States to provide

information in a linguistically appropriate format, and one

commenter recommended that HCFA add a requirement for

linguistically appropriate information to the regulation. 

Several commenters stressed that HCFA should specify  in the

preamble that applicable title VI requirements related to

linguistic accessibility to health care services and that HCFA

requires States to communicate with enrollees in a language that

they can understand.  

One commenter recommended that HCFA provide examples of how

States and contracted entities can comply with title VI

requirements.  Several commenters stated that HCFA should require

States to take into account language in creating information

materials.  One commenter expressed concern about examples given

in the preamble for overcoming language barriers.  This commenter

notes that two suggested methods should be used together as a

part of a comprehensive plan to ensure linguistic access to

services, but neither strategy alone would suffice to insulate
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the State from challenge under title VI. 

Other commenters stated that HCFA should require States to

provide translated oral and written notices including signage at

key points of contact, informing potential applicants in their

own language of their right to receive interpreter services free

of charge.  They further stated that bilingual enrollment workers

and linguistically appropriate materials are necessary to ensure

that limited English proficiency families make informed health

care decisions.  Another commenter feels that it is essential for

HCFA to address the research-established higher risk for minority

children to lack access to health insurance and health care in

implementing SCHIP.  This commenter noted that 14% of Americans

speak a language other than English pursuant to Title VI of the

Civil Rights Act.  This commenter noted that  HCFA has a

responsibility to ensure that limited English proficient persons

have a meaningful opportunity to participate in public programs.

Another commenter indicated that HCFA must elaborate on

requirements to provide materials in alternative formats noted in

the preamble and ensure that the rule includes an explicit

reference to alternative formats.  This commenter suggests that

HCFA require materials be provided in accessible formats for

persons with disabilities (e.g. tape recordings, large print,

braille, etc.) and in appropriate reading levels for persons with

limited literacy skills. 
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Response:  After considering the commenters’ concerns, we

have taken the commenters’ recommendation to add a linguistically

appropriate requirement to the regulation.  Section §457.110 has

been revised to require that the State must make accurate, easily

understood, linguistically appropriate, information available to

families of potential applicants, applicants, and enrollees, and

provide assistance to these families in making informed health

care decisions about their health plans, professionals, and

facilities.  In order to provide easily understood and

linguistically appropriate information, States must assure

meaningful communication for people who have limited English

proficiency or have disabilities that impede their ability to

communicate.  This means that the State must assure that oral

interpretation, sign language interpretation and auxiliary aids

are provided to such potential applicants, applicants or

enrollees.  In addition, when necessary to ensure meaningful

access, written information must be translated or made available

in alternative formats such as large print or braille. `` For

guidance in this area and for suggestions on how States can best

meet title VI requirements, States should consult the DHHS Office

for Civil Rights’ (OCR) “Policy Guidance on the Title VI

Prohibition Against National Origin Discrimination As It Affects

Persons with Limited English Proficiency,” (the LEP guidance) at

65 FR 52762 (August 30, 2000).  The guidance is also available on
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OCR’s web site at www.hhs.gov/ocr. 

Comment:  Two commenters urged HCFA to mandate language

access policies by establishing numeric or proportional

thresholds according to which States must provide translations of

all written materials and by adopting minimum standards and

procedures that must be met when those thresholds are crossed by

a SCHIP program.  One of these commenters asserted that it is

important to require a numeric threshold rather than a proportion

threshold as population densities vary greatly.  Providing

flexibility to States is important; however, flexibility should

be granted in strategies to provide linguistically and culturally

competent services, not in determining whether there is a need

for these services in a particular state or service area,

according to this commenter.  This commenter recommended that

States be required in their State plan to describe how they will

target families who speak threshold languages and how linguistic

services will be provided to ensure access to application and

enrollment assistance.  

Response:  States must comply with all civil rights

requirements, including those related to language access. 

Because States must already comply with all civil rights

requirements, we are not specifying thresholds for translation of

material.  The Office for Civil Rights (OCR) has responsibility 
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for and issues policy on these matters.  States and other

interested parties may contact OCR for information relating to

compliance with title VI requirements.  

Comment:  Two commenters proposed that HCFA require States

to describe in their plans the procedures they will use to

identify population needs for specialized information techniques,

and how they will develop effective informing procedures for

persons whose primary language is not English or who have

physical or mental disabilities which require special information

techniques.  The commenter felt that this is necessary in order

for States to be in compliance (as required in proposed rule

§457.130) with title VI of the Civil Rights Act and with the

American with Disabilities Act and Section 504 of the

Rehabilitation Act of 1973.

Response:  As discussed in previous responses, States are

obligated to comply with civil rights requirements, including

those related to language access.  Because States must already

comply with civil rights requirements as reflected in §457.130,

we are not further specifying procedures for identifying

populations needing specialized information in this regulation.  

Comment:  One commenter recommended that HCFA prohibit

States and contracted entities from requiring, suggesting, or

encouraging beneficiaries to use family members or friends as

translators except in cases of last resort.  The commenter also
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recommended that the Department should prohibit the use of minors

as translators in all instances.

Response:  As noted above, the Office for Civil Rights

recently issued guidance on the issue of translation services on

August 30, 2000.  The OCR guidance states that an

enrollee/covered entity may not require an LEP person to use

friends, minor children, or family members as interpreters.

States and other interested parties may contact OCR for

additional guidance on language access.

Comment:  One commenter recommended that “right to

information” principles for targeted low-income children be

required for potential applicants as well.  Information should be

provided in an understandable format and in a language

appropriate for the potential applicants as well as for the

enrollees.

Response:  We agree that it is important that potential

applicants, as well as applicants and enrollees, have information

about the program made available to them.  Therefore, we have

revised §457.110(c) to require that, States must make accurate,

easily understood, linguistically appropriate information

available to families of potential applicants, applicants, and

enrollees.  States are encouraged to make information widely

available, so that families have the opportunity to become

familiar with the program. 
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Comment:  One commenter supported the requirements in

§457.110 and the flexibility provided by suggestions in the

preamble.  This commenter believes that the proposed regulation

fairly states the minimum information States must provide to

prospective enrollees and enrollees.  In this commenter’s view,

some of the preamble suggestions for additional information

States might wish to provide are problematic and HCFA

appropriately did not include these suggestions as requirements

in the proposed rule.  The commenter appreciates that the States

are given the authority to determine how and when to provide

materials in other languages and translation services.

Response:  We note the commenter’s support, but also need to

make clear that States’ discretion in this area is subject to the

requirements of title VI.

Comment:  One commenter recommended that HCFA add, in

section 457.110(b)(1), cost sharing and other information that

States must make available in order for families to make informed

health care decisions.

One commenter suggested that HCFA include in the preamble a

description of the types of more specific information that should

be provided, such as access to information that assists health

care consumers in making informed decisions and encourages

accountability on the part of the health plans and providers.  In

this commenter’s view, to alleviate concerns about overly
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burdensome requirements on States, additional categories of

information could be made available to the public upon request.

Response:  We have revised §457.110(b) to require that

certain information be made available to potential applicants,

applicants, and enrollees.  In addition to information on

benefits and providers, §457.110(b) requires that a State have a

mechanism in place to make available information related to cost

sharing, enrollment procedures, physician incentive plans, and

review processes.  We have added §457.110(b)(2) to specify that

cost-sharing requirements be made available.  We have added

§457.110(b)(4) to require States to make available the

circumstances under which enrollment caps or waiting lists may be

instituted, including the process for deciding which children

will be given priority for enrollment and how they will be

informed of their status on a waiting list.  We have also added

§457.110(b)(5) to require States to make available information on

physician incentive plans described in §422.210(b) of this

chapter, as required by §457.985 of this final rule.  Finally, we

have added §457.110(b)(6) to require States to make available

information on the process for review that is available to

applicants and enrollees as described in §457.1120.  The

information listed above is necessary to enable potential

applicants, applicants and enrollees to make informed health care

decisions.
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In addition to the information that a State must make

available, other basic information should be made available to

families upon request.  This information could include procedures

for obtaining services, including authorization requirements; the

extent to which after-hours and emergency services are provided;

the rights and responsibilities of enrollees; any appeal rights

that the State chooses to make available to providers; with

respect to managed care organizations and health care facilities,

their licensure, certification, and accreditation status; and,

with respect to health professionals, information that includes,

but is not limited to, education and board certification and

recertification.  A State that provides services through a

managed care delivery system should consider making additional

information, such as the policy on referrals for specialty care

and for other services not furnished by the enrollee’s primary

care physician, available to families of targeted low-income

children.

Comment:  Two commenters recommended that HCFA delete

§457.110.  These commenters feel that States should have complete

flexibility in the use of administrative dollars because they are

capped by title XXI.  According to this commenter, development of

rules in this area is inappropriate and reduces State flexibility

to design its program in the way that best serves the needs of

that State’s children.  They note that States should be permitted
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to make these decisions and allowed to adopt commercial sector

practices or practices more consistent with Medicaid.

Several commenters recommended that no specific requirements

with respect to the information provided to families be adopted

and that the level of assistance provided be determined by the

State.  These commenters indicated their belief that the proposed

regulation is far too stringent and prescriptive regarding the

level of enrollment assistance States are required to offer

families.  They noted that, in the commercial sector, health

plans are not required to provide enrollment assistance to

individuals.  The commenters appreciated the authority provided

to States to determine how and when to provide materials in other

languages and translation materials and observed that States

realize the importance of providing this information to families. 

However, the commenters noted that States are limited to a 10

percent expenditure allotment for enrollment, outreach and

administration and that requiring additional material would be

onerous.

Response:  We disagree that the requirements set forth in

§457.110 are too prescriptive.  Section 2102(c) of the Act

requires that State plans include procedures to inform families

of the availability of child health assistance under a State’s

program and to assist them in enrolling in such a program.  We

have provided sufficient flexibility to allow a State to design



HCFA-2006-F 173

strategies that best meet the needs of families while setting

minimum requirements consistent with these statutory provisions

for the information that must be provided to assist families of

targeted low-income children in making informed decisions about

their health care.

We recognize that States have limited federal SCHIP matching

funds available for administrative expenses.  However, certain

information must be provided to families to ensure that they are

informed of the availability of child health assistance.  We note

that most private sector health plans routinely make available

the information we have specified in this regulation to potential

applicants and enrollees, including benefit descriptions and

lists of participating providers.  Moreover, a key goal of this

program is to ensure that families are informed about available

coverage and are encouraged to participate.

Comment:  One commenter noted that the outreach and

enrollment requirements are extensive considering the 10 percent

cap and recommends modifying the rule to address the needs of

applicants by requiring general information, or deleting the

reference to applicants.  

Response:  We disagree that making this information

available to applicants is not feasible due to the 10% cap on

administrative spending.  We are not requiring that the State

provide each potential applicant with the required information,
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but to make the information available to potential applicants,

and provide the information to applicants and enrollees in a

timely manner.  Potential applicants and applicants should have

the opportunity to become familiar with the State’s program so

that they can make informed decisions about the program and

selecting a health plan or provider.  In the event that a

potential applicant or an applicant becomes an enrollee, the

child’s family will already be informed about the services that

are covered and how to access those services.  This is

particularly important if the child has immediate medical needs.

Comment:  According to one commenter, providing current

provider participation information is an impractical requirement. 

States should be free to update provider participation

information on a periodic basis.  Other commenters stated that it

is difficult to distribute hard copy information of up-to-date

provider lists to all enrollees; however, they suggest that web

sites and toll-free numbers be listed as suggested methods of

making up-to-date information available.

Response:  States are required to have a mechanism to ensure

that the names and locations of current participating providers

are made available to applicants and enrollees.  States may

update directories on a periodic basis as long as there is

another mechanism through which enrollees can obtain current

information.  For example, a State could use a telephone hotline
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to make current information available to applicants and

enrollees.

Comment:  One commenter recommended that the State should be

required to distribute information that lists the enrollee’s

benefits and an updated provider directory listing available

providers as soon as a child enrolls in SCHIP.  According to this

commenter, States should be required to consistently update a

database for the provider directory since providers will change

often and materials should be available in all languages

enrollees speak.

Response:  Under §457.110(b), States must make information

available to potential applicants, applicants and enrollees in a

timely manner.  States should provide this information, which

includes benefit and provider information, within a reasonable

amount of time after an individual is enrolled in SCHIP if the

information is not provided before enrollment.  Information

should be provided to enrollees so that they have sufficient time

to choose a primary care provider and a health plan where there

is a choice.  As indicated in the previous response, States must

have a mechanism to ensure that current provider information is

available.  Furthermore, States are required by §457.110(a) to

make information available to families of potential applicants,

applicants and enrollees in an easily understood, linguistically

appropriate format.  States must also meet more general civil



HCFA-2006-F 176

rights requirements as specified under §457.130. 

Comment:  One commenter encouraged States to make enrollment

assistance available in providers’ offices and indicated that

enrollment assistance should also be provided in child care

settings.  All families applying for child care assistance should

receive information about SCHIP and Medicaid according to this

commenter.

Response:  We encourage States to make information about

enrollment procedures available to health care providers.  States

that implement separate child health programs are required under

§457.370 of this final regulation to provide application

assistance and health care provider offices are often a logical

place to provide such assistance.  Further information on this

requirement is found in §457.361 and in our responses to comments

on that section.  We also encourage States to make SCHIP outreach

material available to families applying for or receiving child

care assistance.  Child care agencies often serve the same

children who States are trying to reach through their child

health outreach strategies.  As noted in §457.90, no single

approach to reaching children is prescribed in this regulation

and multiple approaches are likely to be most effective.

Comment:  One commenter supported the requirement that

States make accurate, easily understood information relevant to

enrollment available to families of potentially eligible
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children.  The commenter urged HCFA to make clear that such

information should be available to adolescents, as well as their

families.  In this commenter’s view, provider information should

indicate providers specializing in, or with an interest in,

adolescent care.  

Response:  As defined in §457.10, a child is an individual

under the age of 19.  Hence, the term “child” includes

adolescents within that age range.  We encourage States to

consider ways to reach out directly to adolescents, such as by

providing age appropriate outreach and education materials

directly to adolescents since they may obtain health care

services independently of their parents or family members. 

Furthermore, adolescents should be provided information that

assists them in identifying and linking up with providers that

specialize in adolescent health care.  This information should be

freely available to anyone who requests it.

Comment:  One commenter recommended that HCFA require States

to inform and educate parents of children with special health

needs about special services available for their children and how

to access these services. 

Response:  We encourage States to consider the unique needs

of families with children with special health needs when

developing procedures to provide information to families.  If

applicable, States should provide information regarding
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supplemental benefits for special needs populations.  Further

discussion on assuring appropriate treatment for enrollees with

chronic, complex or serious medical conditions is found in

§457.495(b) and in our response to comments on that section.

Comment:  A commenter suggested that HCFA emphasize that

States take special steps to target educational material to

families of newborns to ensure enrollment during the crucial

first months of life when screenings, vaccinations, and

preventive care visits are vital.  

Response:  We encourage States to take additional steps,

beyond making the information required at §457.110(b) available,

to educate special audiences.  Families of newborns will benefit

from educational programs designed to inform them of the

advantages of enrolling eligible newborns in health insurance,

including obtaining well-baby care and immunizations.  As

required in §457.495, a State plan must include a description of

the States’ methods for assuring the quality and appropriateness

of care, particularly with respect to providing well-baby/well-

child care and childhood immunizations, as well as other areas

highlighted by that section.  A further discussion of State plan

requirements relating to appropriateness of care is contained in

§457.735 and our responses to comments on that section.  

Comment:  Several commenters expressed concern that the

proposed rules do not provide clear, detailed standards under
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§457.110.  These commenters expressed that it would be

appropriate for HCFA to provide more detailed regulatory

requirements as to what is meant by the timely provision of

information, criteria for easily understood information, and

direction as to format.  They recommend that States should list

providers by corporate name and popular name, by individual

provider names, and by the entity (such as health center).

Response:  States should have the flexibility to design a

mechanism for providing information that will best meet the needs

of potential applicants, applicants and enrollees, including

whether there is a need to refer to providers by more than one

name and their entity.  In the spirit of State flexibility, we do

not agree with the suggestion to further define timely provision

of information, criteria for easily understood information, or

direction as to format - aside from what has already been define

in applicable Federal law.  No one approach is most effective in

providing information in all settings and to all audiences;

therefore, we are not adopting this suggestion.

Comment:  One commenter noted that the family needs to

understand the consequences of applying for a separate child

health program and being found eligible for Medicaid.

Response:  The requirements for providing this information

to applicants are found in subpart C, including §457.360(a),

relating to informed application decisions.
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Comment:  One commenter strongly supported the requirement

that States provide specific benefit and provider information in

an easily understood format and language.  This commenter

recommended that the list of other basic information, as stated

in the supplementary information, include consent and

confidentiality laws for minors and be included in the final

language of §457.110(b).  Another commenter noted that the

section regarding the integration of the Consumer Bill of Rights

should include protections for families as parental consent will

generally be a requisite for treatment under SCHIP.  

Response:  We note the commenter’s support for the

requirement to provide information in an easily understood format

and language.  However, we disagree with the recommendation of

requiring a State to provide information on consent and

confidentiality laws for minors.  While we agree that this may be

a good idea, we believe that requiring that such information be

provided would be an undue burden on States, and therefore we

have not amended the regulation text to require that States

provide this information to applicants or enrollees. However, we

note that in §457.1110(b)(4), we require States to assure that

all contractors protect the confidentiality of information about

minors and the privacy of minors in accordance with applicable

Federal and State law.

Comment:  One commenter felt that consumer participation in
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treatment should be “developmentally appropriate.”  The commenter

recommended that HCFA add language about appropriate

participation of guardians and parents and the family in general.

Response:  We encourage States and providers to communicate

in terms that can be understood by consumers with varied

developmental levels.  Further information on assuring quality

and appropriateness of care is found in §457.495 and the

responses to comments on that section. 

Comment:  One commenter requested clarification of HCFA’s

intent and expectations in requiring States to assist families in

making health care decisions.  Several other commenters requested

clarification that assisting families does not include decisions

relating to the direct provision of care, and that these

decisions should be made between parents and the health care

provider.

Response:  States should have the flexibility to design a

mechanism to assist families in making informed health care

decisions about their health plans, professionals, and facilities

that best meets the needs of the families in the State.  No one

approach may be the most effective in assisting families. 

Section §457.110(a) requires that the State provide assistance to

families in making informed health care decisions about their

health plans, professionals, and facilities.  All decisions

regarding treatment options should be made between the patient,
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the family (as appropriate), and the health care provider.  In

order to assist families in making health care decisions, States

must, at a minimum, have a mechanism in place to ensure that

information is provided as required by §457.110(b).

13.  Public involvement in program development (§457.120).

States are required under section 2107(c) of the Act to

include in the State plan the process that the State used to

accomplish public involvement in the design and implementation of

the plan and the method to ensure ongoing public involvement.  We

proposed to implement this provision at §457.120.

In the preamble to the proposed rule we encourage States to

provide for participation from organizations and groups such as

hospitals, community health centers, and other providers,

enrollees, and advocacy groups.  We also suggested mechanisms for

encouraging public involvement such as through holding public

meetings, establishing a child health commission, publishing

notices in newspapers, or creating other methods for public

access to materials.  We indicated that States may use any

process for public input that affords interested parties the

opportunity to learn about the State plan and allow for public

input in all phases of the program.

Comment:  Several commenters strongly encouraged public

participation in all aspects of planning, implementation,

evaluation and monitoring of SCHIP.  These commenters, including



HCFA-2006-F 183

several States, specifically cited the value of participation

from individuals, families, Native Americans, organizations

concerned with the health of adolescents, and other stakeholders. 

They noted the ability of public participants to assist federal

State and local officials in identifying the characteristics and

needs of enrollees, suggesting effective program designs and

implementation techniques, and gathering and reporting

information on enrollees’ experiences with SCHIP.  These

commenters therefore supported the proposed requirements that

State plans describe the procedures to be used to involve the

public in the design and implementation of the program and ensure

ongoing public involvement, and also supported the public notice

requirement for State plan amendments.  They also supported the

ideas and suggestions contained in the preamble to the proposed

rule.  Some commenters suggested strengthening the regulatory

provisions by requiring States to engage in specific activities

and collect public participation data to ensure that State

programs are effectively involving the public.

Response:  We agree that public involvement is integral to

the success of SCHIP in every State and appreciate the support of

the commenters.  We have included the requirement at §457.120 for

initial and ongoing public involvement, consistent with the

statute, in order to ensure that it takes place.  Our early

experience with SCHIP as well as our experience with other
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programs demonstrate the benefit of public participation in

identifying and resolving issues.

We encourage States to take a thoughtful approach to

ensuring ongoing public involvement once the State plan has been

implemented.  We believe that the most effective approach to

ensuring public input is to allow States the flexibility to

design a process that affords interested parties the opportunity

to learn about, and comment on, proposed changes in the program

and to identify problems and make suggestions for improvement to

the administering agency.  States should employ multiple methods

of obtaining public input and provide for participation by a wide

variety of stakeholders.  To encourage public involvement, a

State can --

• Hold periodic public hearings to provide a forum for

comments when developing or implementing their State

plans and plan amendments;

• Establish a child health commission or a consumer

advisory committee that is responsible for soliciting

broader public opinion about the State plan and

formulating the development of program changes, and have

their meetings open to members of the public;

• Make presentations to, and solicit input from, child

health, consumer advisory or medical care advisory groups

and provider groups;
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• Publish notices in generally circulated newspapers

advertising State plan or amendment development meetings

so the public can provide input;

• Create a mechanism enabling the public to receive copies

of working proposals, such as proposed State plan

amendments, and provide “stakeholders” with the

opportunity to submit comments to the State (such as

mailing information to “stakeholders,” including

providers and families likely to be served by SCHIP or

posting information about proposed changes on a State web

site);

• Use a process specified by the State legislature prior to

submission of the proposal; 

• Provide for formal notice of, and comment on, program

changes in accordance with the State’s administrative

procedure act; and/or

• Any other similar process for public input that would

afford an interested party the opportunity to learn about

and comment on proposed changes in the program and to

offer comments on how the program is operating and

suggestions for improvements.

In addition, all State plans, amendments, annual reports and

evaluations are made available to the public on the HCFA web site

to ensure ongoing public participation.  States have flexibility
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in the manner in which they choose to involve the public in

learning about and commenting on program design and

implementation.  While we will monitor States’ activities and

effectiveness related to public involvement, we do not accept the

suggestion to require collection of public participation data in

this final rule.

Comment:  One commenter appreciated the prompt posting of

State plan information, approval and disapproval letters,

amendment fact sheets, and summary information on the HCFA web

site.

Response:  We appreciate the commenter’s support for the

information posted on HCFA’s web site.

Comment:  Several commenters requested that HCFA further

discuss the inclusion of various stakeholder groups into the

public process.  Some urged HCFA to discuss in the preamble ways

to include parents of SCHIP children in the planning and

monitoring of benefits and service deliver systems.  Others

suggested expanding the provisions of the rule to specify types

of groups that should be involved, including parents, children,

teachers, advocates, providers of services to low-income and

uninsured children, agencies involved in the provision of medical

and related services, managed care entities that hold SCHIP

contracts, and the mental health and substance abuse communities. 

Some commenters also recommended including involvement by
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physicians’ organizations and dentists.  One commenter suggested

ensuring that public participants should have experience in

caring for, and knowledge about, adolescents.  Several of the

commenters also recommended that the rule specify the aspects of

the plan that should be subject to public input, and should

include eligibility, benefits, program design, provider

qualifications and payment, outreach and enrollment procedures,

and family cost sharing.

Response:  We encourage States to involve all “stakeholders”

throughout the development and operation of the program. 

“Stakeholders” may include parents, children, teachers,

advocates, the mental health and substance abuse community,

dental providers, physicians and physicians’ organizations,

managed care entities, and other groups with experience in caring

for and knowledge of children, including adolescents.  We do not

agree that the regulation should specify groups that must be

involved nor those program elements for which public involvement

is required, because appropriate involvement may vary based upon

the program element under consideration and circumstances within

a specific State.  States may ensure public involvement through a

variety of approaches, as noted above.  As part of its ongoing

method for ensuring public involvement, States are encouraged to

consult with stakeholders in the development of annual reports

and evaluations.  As indicated in previous responses, each State
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must make a concerted effort to involve the public on an ongoing

basis but should have the flexibility to design the processes for

involving the public in light of the circumstances in each State.

Comment:  One commenter and its member organizations urge

strengthened and more detailed requirements for public input at

the State level.  One commenter strongly recommended more

guidance to the States about required public participation in the

development and implementation of their plans, including

substantial changes to the plans.  Although this commenter’s

State policy makers have kept a coalition of stakeholders

(including consumer organizations and health care providers)

informed about many changes and have solicited the coalition’s

input on a regular basis, they noted in their view that numerous

major program decisions that could have a significant impact on

consumers have been made without public input.  This commenter

noted that the State SCHIP legislation requires the State agency

to adopt rules, which requires a formal notice and hearing

process, but stated that the agency has not yet promulgated a

single rule.  Another commenter urged that HCFA require specific

methods for soliciting and obtaining public input, even if States

are permitted to select from among alternate specified methods. 

Some commenters urged HCFA to specifically enforce public input

requirements, and to ensure that the public involvement is

meaningful. 
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Response:  We do not agree that mandating a particular set

of procedures would necessarily ensure meaningful public

involvement.  Methods that work effectively in one State may not

work or be utilized effectively in another State.  It is vitally

important that a State employ carefully considered methods to

ensure involvement of a wide variety of interested parties.  This

variation across States necessitates allowing a State the

flexibility to tailor its methods to the population it serves and

other State characteristics.  We encourage States to employ

multiple methods of obtaining public input.  We monitor

compliance with all State plan and regulatory requirements,

including those related to public involvement.

Comment:  A commenter noted that, in the preamble to the

proposed rule, HCFA encouraged States to create a mechanism

enabling the public to receive copies of working proposals in

order to provide comments to the States and that most States have

posted their original State plans on the web or have made

ordering information available to the public.  But this commenter

stated that States have not extended this same courtesy with

proposed amendments of State plans.  States are often unwilling

to share proposed amendments and changes in the program until the

amendment has been approved by HCFA.  This practice inhibits

public involvement in the development of the program in this

commenter’s view.  This commenter urged that HCFA design
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procedures that enforce the requirement that States ensure

ongoing public involvement in the amendment process.

Response:  We encourage States to provide working copies of

State plan amendments to interested parties so they may provide

valuable input into the design of program changes.  However, we

are not requiring States to do so.  States must have a method to

ensure ongoing public involvement beyond the initial

implementation of the program and we will monitor compliance with

all requirements, including those related to ongoing public

involvement.  We would like to be informed if interested parties

do not believe they have adequate means to provide input into the

SCHIP design and implementation.

Comment:  One commenter strongly encouraged HCFA to provide

further elaboration in the rule itself on strategies that States

should use to promote public involvement.  Specifically, the

commenter recommended that the final rule should require States

to offer the public several different avenues for providing

substantial input into the design and ongoing implementation of

SCHIP, including public involvement in “substantial” State plan

amendments.  For example, the commenter noted that the final rule

could specify that States can satisfy the requirement to involve

the public in SCHIP by undertaking a number of the following

activities: convening public hearings; advertising public

hearings in generally circulated newspapers; making presentations
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to child health, consumer advisory or medical care advisory

groups; mailing information about program implementation to

stakeholders, including providers and families likely to be

served by SCHIP; and posting information about the status of

SCHIP implementation on a State web site.  In this commenter’s

view, it is essential that the final rule do more than list

possible examples of how States could comply with the public

input requirement, and, in particular, not suggest that

undertaking one of a long list of strategies will be sufficient.

Response:  We encourage States to use multiple methods of

obtaining public input.  In a previous response in this section,

we have provided further suggestions promoting public involvement

and a number of these suggestions reflect this commenter’s

suggestions.  However, as noted and explained previously, we have

not revised the regulation to require or include specific methods

for ensuring public involvement.  

Comment:  One commenter applauded HCFA’s efforts to increase

access to information and believes that requirements for State

and local level input as the programs are developed and amended,

including specification of a variety of clearly defined methods

of providing input, can only help SCHIP.

Response:  As indicated in previous responses in this

section, we encourage States to take a thoughtful approach in

developing methods to ensure public involvement, however,
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specifying methods in regulation is not necessarily the most

effective way of ensuring public involvement within each State.  

Comment:  One commenter set forth the view that the methods

described in the preamble for ensuring public involvement are

excellent if used and publicized.  This commenter recommended

that States be required to report the methods used annually so

that advocates and family members can understand the mechanisms

for participation.  In the view of this commenter, small public

notices are not a meaningful way to reach consumers and this

commenter is using the web postings by HCFA to help educate

parent leaders.  This commenter encouraged families to go to the

web site to find their States’ annual report to help them

understand the program and become involved in the SCHIP process. 

If the annual report contains no reference to public input, there

is no opportunity for participation by consumers and the rules

regarding public involvement are rendered useless, in this

commenter’s view.

Response:  We appreciate the commenter’s support of our

suggested methods for public involvement.  However, we disagree

that the rules for public involvement are useless unless we

require a description of the State’s methods in the annual

report.  States are required to include in the State plan a

description of the method the State uses to ensure ongoing public

involvement and we will monitor compliance with this State plan
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requirement as we would monitor compliance with other Federal

requirements.  To reach a wide variety of stakeholders, we

encourage States to use multiple methods of seeking input.  

14.  Provision of child health assistance to American Indian and

Alaska Native (AI/AN) children (§457.125).

To implement section 2102(b)(3)(D) of the Act, we proposed

to require a State in §457.125(a) to include in its State plan a

description of procedures used to ensure the provision of child

health assistance to American Indian or Alaska Native children. 

We also requested in §457.125(a) that the State officials

responsible for SCHIP consult with Federally recognized Tribes

and other Indian Tribes and organizations in the State on the

development and implementation of the procedures used to ensure

the provision of child health assistance to American Indian or

Alaska Native children.  Although not specified in the

regulation, we had indicated in the preamble that such groups

could include regional Indian health boards, urban Indian health

organizations, non-Federally recognized Tribes, and units of the

Indian Health Service.

We proposed in §457.125(b) that we will not approve a State

plan that imposes cost sharing on AI/AN children.  In the

preamble, we stated our view that the imposition of cost sharing

on children in AI/AN families may adversely impact the State’s

ability to ensure coverage for this group as required under
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section 2102(b)(3)(D) of the Act.   This provision applies to

States that operate either a separate child health program or a

Medicaid expansion program, including Medicaid expansion programs

under a section 1115 demonstration project. 

Please note that all comments and responses relating to the

policy of prohibiting cost sharing for AI/AN children are

addressed in the summary for Subpart E.

Comment:  One commenting State agreed with the provision at

§457.125 that requires procedures to ensure that tribal children

are offered SCHIP, and requests that States consult with

federally recognized and other tribes. One commenter recommended

that HCFA should strengthen §457.125 by requiring State officials

responsible for SCHIP to consult with federally recognized tribes

and other Indian tribes and organizations in their States on the

development and implementation of child health assistance to

American Indian and Alaska Native children. 

One commenter added that communication with various AI/AN

groups (including IHS, tribal representatives, and urban Indian

groups and organizations) is an effective way to accomplish the

goal of enrolling AI/AN children in SCHIP.  However, this

commenter noted that the States should only be required to

consult with Federally recognized Tribes.  This commenter also

noted that Federally recognized tribes should be the ones who ask

that IHS or Indian organizations participate in coalitions or
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meetings to avoid confusion about who represents those tribes. 

In this commenter’s view, federal agencies can enhance

tribal/State relations by supporting tribal/State meetings and by

providing technical assistance.  

Response:  We have taken these comments into consideration

and agree with the recommendation to require interaction with

Indian Tribes.  We have moved and revised the provision at

§457.125(a) requesting that a State consult with Federally

recognized Tribes and other Indian tribes and organizations in

the State on the development and implementation of the procedures

to ensure the provision of child health assistance to American

Indian and Alaska Native (AI/AN) children.  Section 2102(b)(3)(D)

of the Act requires a State to include in its plan a description

of procedures used to ensure the provision of child health

assistance to AI/AN children.  A State cannot meet the

requirement for ensuring the provision of child health assistance

to AI/AN children without interaction with Tribes.  Additionally,

Section 2102(b)(3)(D) of the Act requires that child health

assistance is provided to Indians.  We have, therefore, revised

the language at §457.120(c) to require interaction with “Indian

Tribes and organizations in the State” as opposed to limiting the

interaction to Federally recognized Tribes.  The final language

at §457.120(c), given these revisions, requires that a State plan

include a description of the method the State uses to ensure
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interaction with Indian Tribes and organizations in the State on

the development and implementation of the procedures required in

§457.125(a) to ensure the provision of child health assistance to

AI/AN children. 

Given our broader definition of those Tribes that must be

interacted with, we do not believe it is necessary to further

interpret the definition of a “Federally recognized Tribe” or who

should attend meetings.  States are required to involve a range

of other “stakeholders” pursuant to §457.120 (a) and (b), as

described earlier.  We do support Tribal/State meetings related

to SCHIP and are willing to provide technical assistance as

needed in this area.

Comment:  Multiple commenters expressed that States have a

genuine interest in consulting with tribes and their related

organizations to ensure that all children receive available

health coverage, but caution against dual State and federal

consultations that may result in confusion. 

Response:  The required interaction between States and

Indian Tribes and other organizations in the State does not

replace the federal government’s consultation.  The Federal

government continues to be required to consult with Federally

recognized Tribes.  We have revised the language of the

regulation to specify “interaction” to make clear that State

actions do not replace the Federal consultation role.
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Comment: One commenter urged that HCFA make federal matching

funds available at the 100 percent rate for expenditures under

separate child health programs for services to AI/AN children

received through IHS facilities, the same rate available for such

expenditures under Medicaid.  According to this commenter, the

inequitable treatment of separate child health programs will

negatively affect the ability of such programs to serve more

SCHIP-eligible children.

Response:  Unlike Medicaid, title XXI does not provide the

authority for Federal financial participation (FFP) at a level

higher than the enhanced title XXI FMAP for any service including

those provided at IHS or tribally-administered facilities.  A

statutory change by Congress would be required in order to permit

100 percent FFP for SCHIP services provided through IHS and

tribal facilities.

15.  Civil rights assurance (§457.130).

In §457.130, we proposed to require the State plan to

include an assurance that the State will comply with all

applicable civil rights requirements.  This assurance is

necessary for all programs involving continuing Federal financial

assistance in accordance with 45 CFR 80.4 and 84.5.  These civil

rights requirements include title VI of the Civil Rights Act of

1964, title II of the Americans with Disabilities Act of 1990,

section 504 of the Rehabilitation Act of 1973, the Age
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Discrimination Act of 1975, 45 CFR part 80, part 84 and part 91,

and 28 CFR part 35.

Comment:  One commenter noted that this section correctly

reminds States that they are required to comply with civil rights

laws.  However, the commenter noted that this section of the

regulation and the preamble should explain that States will

violate civil rights laws if they fail to provide linguistically

appropriate and accessible services.  The commenter recommended

that the final regulation should provide more information on each

of the listed civil rights statutes and should include examples

of violations and compliance.  Many other commenters made similar

recommendations.

Response:  Because primary authority within the Department

of Health and Human Services for enforcement of civil rights

requirements is held by the Office for Civil Rights, interested

parties should contact the Office for Civil Rights directly for

more information on compliance with these requirements.  States

are required by civil rights law to provide linguistically

appropriate and linguistically accessible services, as described

in the response to the following comment.  

Comment:  Several commenters noted their view that it is

very important for HCFA to articulate clearly the States’

obligations under current law (Title VI, 45 CFR Part 80) to

provide linguistic access.  Three commenters specifically
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recommended that HCFA, at a minimum, should incorporate in this

regulation the standards for providing linguistic and cultural

access to services set forth in a 1998 Guidance Memorandum issued

by OCR.  These commenters also suggested that even stronger

standards than those provided by the Guidance Memorandum are

often necessary and recommended that HCFA mandate aggressive

language access policies by establishing numeric or proportional

thresholds, and then mandate minimum standards and procedures

that must be adopted when those thresholds are met.  They

recommended that HCFA also should give consideration to ensuring

the cultural and linguistic competency of a SCHIP program.  They

noted that, for example, it cannot be assumed that because a

worker is bilingual, he or she is sufficiently familiar with

medical terms and concepts in both languages to provide competent

translation services. 

Several commenters recommended that the Department should

also prohibit States and participating contractors from

requiring, suggesting, or encouraging beneficiaries to use family

members or friends as interpreters (which should only be done as

a last resort), and absolutely prohibit the use of minors as

interpreters, regardless of the enrollee’s willingness.  In the

view of these commenters, there also should be explicit

instructions to provide clear, translated signage and written

materials informing applicants and clients of their right to
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receive bilingual or interpreter services.  A different commenter

agreed with the above recommendation and emphasized that access

to SCHIP-covered services needs to be provided regardless of the

number of individuals from a given language group who live in a

given service area and regardless of how obscure the language is. 

Another commenter also suggested that the States and the

Department analyze gaps in data needed for establishing the above

described thresholds, and that States and the Department should

consider encouraging providers to have paid, trained interpreters

or bilingual providers on staff because face-to-face interpretive

services are more effective.  

Yet another commenter also suggested the adoption of minimum

standards for the provision of SCHIP services to persons with

limited English proficiency (LEP).  This commenter suggested that

these minimum standards should include: written policies and

procedures on the development, dissemination and use of medical

interpreter services; cultural competency standards and training;

notice of the right to a free interpreter at all points of

contact; prohibition on the use of minors as interpreters and the

use of family and friends as a last resort for interpretation and

only after being given notice of the right to a free interpreter. 

Other commenters suggested that HCFA give examples of how

States and contracted entities can comply with title VI, such as

providing bilingual workers selected through formal criteria for
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translation vendors, and linguistically appropriate materials

that include accommodations (such as oral, audio, or video

formats) for limited English proficiency speakers who do not read

well in their primary language or whose languages lack a written

version. 

Response:  A State’s obligation to provide linguistically

appropriate communication and services flows from a federal fund

recipient’s obligation to ensure equal access under title VI. 

Further discussion of language access is found in the responses

to comments on §457.110(a).    

Comment:  One commenter is concerned that the section does

not address the civil rights duties of contractors.  Many States

contract and sub-contract with entities to administer their

programs.  This commenter recommended that §457.130 explain that

contracted entities are also required to comply with civil rights

laws.  In addition, the commenter felt the following sections,

and the discussions of each in the preamble, should emphasize

that the Department requires contracting entities to comply with

civil rights protections: §457.940 (procurement standards);

§457.945 (certification for contracts and proposals), §457.950

(contract and payment requirements including certification of

payment information).  Other commenters agreed with the

recommendation that this section should address the civil rights

duties of contractors and that the other sections in Subpart I
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should be amended similarly as well.

Response:  A State’s contractors, subcontractors and

grantees are required to comply with all civil rights laws.  When

the State contracts with other entities, the State must ensure

that its contractors comply with all applicable laws.  Because

§457.130 already requires a State to provide an assurance that

the State will comply with all applicable civil rights laws, we

do not agree that Subpart I should be amended.  Section 457.130

already places an obligation on a State to assure that it

performs SCHIP-related activities in accordance with applicable

federal laws.  

Comment:  A couple of commenters requested that HCFA amend

many other sections to “incorporate enrollment assistance.” 

Specifically, the commenters recommended requiring that States:

• provide bilingual outreach workers, linguistically

appropriate materials, and culturally appropriate

strategies when needed (§457.90);

• provide translated oral and written notices, including

signage at key points of contact informing potential

applicants in their own language of their right to

receive interpreter services free of charge (§457.110);

• include the use of bilingual workers, translators, and

linguistically appropriate materials for limited English

proficiency populations as required under title VI, in
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application assistance (§457.361(a));

• take reasonable steps to convey information about notices

of rights and responsibilities and decisions concerning

eligibility in a culturally and linguistically

appropriate manner to ensure that all applicants,

including those who are limited English proficiency, are

given notice of, and understand, their rights,

responsibilities, and decisions concerning their

eligibility (§457.361(b),(c));

• provide bilingual workers and linguistically appropriate

materials regarding grievances and appeals when needed

(§457.365);

• provide notice to beneficiaries about their rights to

linguistic access to services (§457.995).

Other commenters urged that cultural competency and

linguistic accessibility requirements be incorporated throughout

the provisions on information, choice of providers and plans,

access to emergency services, participation in treatment

decisions, respect and nondiscrimination, and grievances and

appeals.

Response:  A State must comply with civil rights

requirements in the operation of all elements of its program.  We

do not agree that other sections of the regulation, as suggested

by the commenter, should be amended since a State must provide an
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assurance pursuant to §457.130 that the State plan will be

conducted in compliance with all civil rights requirements.

Comment:  One commenter noted that, without explanation,

HCFA dropped sexual orientation, genetic information, and source

of payment as part of the civil rights assurance in its effort to

integrate the Consumer Bill of Rights.  This commenter requested

that HCFA include the source of payment in the final regulation,

as it is a major source of discrimination in access to dental

services.

Response:  The assurance of compliance with civil rights law

seeks to assure that the State and its contractors comply with

applicable civil rights laws and regulations, without specifying

particular policies, procedures, or actions that would constitute

a violation of those laws.  Generally, to the extent that actions

of the State or its contractors based on sexual orientation,

genetic information or source of payment discriminate against

individuals based on race, ethnicity, color, sex, age or

disability, those actions most likely would constitute a

violation of the civil rights laws and regulations.  States and

organizations should contact the Office for Civil Rights (OCR)

for more information regarding specific prohibited actions under

the civil rights laws and regulations enforced by OCR.

Comment:  One commenter asked whether States will be able to

sign the civil rights assurance if HCFA implements §457.125
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regarding cost sharing for AI/AN children.

Response:  As further discussed in §457.535, the exemption

of AI/AN families from cost sharing is consistent with title VI

of the Civil Rights Act of 1964.  Therefore, the implementation

of §457.125 will not affect a State’s ability to provide an

assurance that it will comply with applicable civil rights

requirements.

16.  Assurance of compliance with other provisions (§457.135)

In accordance with section 2107(e) of the Act, we proposed

in §457.135 to require that the State plan include an assurance

that the State will comply under title XXI with the following

provisions of titles XIX and XI of the Social Security Act:

•  Section 1902(a)(4)(C) (relating to conflict of interest

standards).

•  Paragraphs (2), (16) and (17) of section 1903(i)

(relating to limitations on payment).

•  Section 1903(w) (relating to limitations on provider

donations and taxes).

•  Section 1132 (relating to periods within which claims

must be filed).

Section 2107(e)(2)(A) of the Act also provides that section

1115 of Act, pertaining to research and demonstration waivers,

applies to title XXI.  This provision grants the Secretary the

same section 1115 waiver authority in title XXI programs as in
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title XIX programs.  In the preamble to the proposed rule, we

discussed in detail the extent to which waivers of both title XIX

and title XXI provisions should be granted under SCHIP. 

Specifically, we stated that while the law permits the Secretary

to use section 1115 authority to waive provisions of title XXI in

order to pursue research and demonstration projects, we do not

believe it would be reasonable to grant waivers under section

1115 before States have experience in operating their new title

XXI programs and can effectively design and monitor the results

of demonstration proposals.  We stated that we would consider a

section 1115 demonstration proposal for waiver of title XXI

provisions only after a State has had at least one year of SCHIP

experience and has conducted an evaluation of that experience. 

We invited comments on the best approach to considering section

1115 waivers of title XXI provisions.   

We noted that because both the Federal government and the

States have substantial experience in administering title XIX, we

believed that we were in a position to consider and grant waivers

of title XIX provisions even when the demonstration project

involves the SCHIP-related enhanced match.  We stated that we

would consider a request for section 1115 waivers of title XIX

provisions applicable to Medicaid expansion programs without any

additional experience with the program.

We only received comments in this section related to our
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statements in the preamble regarding consideration of section

1115 demonstrations.  Therefore, we are implementing the above

described regulatory provisions as set forth in the proposed

rule.  We will be considering those comments as we develop our

policies on section 1115 demonstration projects under title XXI.

17.  Budget (§457.140).

Section 2107(d) of the Act specifies that a State plan must

include a description of the budget, updated periodically as

necessary, including details on the planned use of funds and the

sources of the non-Federal share of plan expenditures, including

any requirements for cost sharing by enrollees.  We proposed in

§457.140 that the State plan must include a budget that describes

both planned use of funds and sources of the non-Federal share of

plan expenditures (including any requirements for cost sharing by

beneficiaries) for a 3-year period.  We also proposed to require

that an amended budget included in a State plan amendment include

the required description for a 3-year period.  We proposed that

the planned use of funds include the projected amount to be spent

on health services, the projected amount to be spent on

administrative costs, and assumptions on which the budget is

based. 

Please note that additional comments on budget, particularly

related to State plan amendments, are addressed in the comments

and responses to §457.60.
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Comment:  One commenter believed that budget issues did not

necessarily tie well with the submittal of plan amendments.  For

example, a State may go several years without submitting a plan

amendment.  Several commenters suggested that budget data would

best be gathered through the annual reporting process through

which States are required to update budget estimates on a yearly

basis.

Another commenter stated that the submission of a three-year

budget, to the extent that it requires specific budget items, has

the potential for being burdensome.  This commenter, along with

another, expressed that a two-year budget estimate should be

sufficient for federal planning purposes.  One State indicated

that it operates on an annual budgetary cycle and that all

budgets are developed by the legislature and approved by the

Executive branch annually, so the State does not have any legal

authority to develop three-year budget projections.

Response:  We agree with the first commenters’ suggestion

and have reconsidered the requirement at proposed §457.140 that

the State plan, or plan amendment as required at §457.60(b), must

include a budget that describes the State’s planned expenditures

for a three-year period.  We have revised §457.140 to require

that the State plan or plan amendment include a budget that

describes the State’s planned expenditures for a one-year period.

Furthermore, because we are requiring that the budget be updated
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periodically through the annual report and through quarterly

financial reporting, we have revised the requirement at proposed

§457.60(b), (now §457.60(d)) to require a one-year budget only

with State plan amendments that have a significant budgetary

impact.  Examples of these types of amendments would be those

that related to eligibility, as required by §457.60(b)(1), or

cost sharing as required by §457.60(b)(6) or benefits as required

by §457.60(b)(4).  For example, if the amendment added or dropped

a package of dental benefits that would have an impact on

expenditures, the State would need to submit an amended budget

with the amendment.  The description of the budget must be

submitted in accordance with §457.60(d) and must continue to meet

the requirements of §457.140(a) and (b).  The changes to these

provisions will relieve States from having to provide budget

descriptions with all State plan amendments.  At the same time,

we will continue to require a description of planned expenditures

for a three-year period each year through the annual report from

every State with an approved State plan.  

Because States have up to three years to spend each annual

allotment, a three-year budget is useful to show if States are

planning to use their unused allotments in the succeeding two

fiscal years and if they, therefore, anticipate a short fall in

Federal funding.  We realize that a State must base the required

information on projections and that the budget projections
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submitted to HCFA are not approved by a State’s legislature. 

However, it is important to have this information to ensure the

State has adequately planned for its program and to analyze

spending of the allotments.

18.  HCFA review of State plan material (§457.150).

Section 2106 of the Act provides the Secretary of DHHS with

the authority to approve and disapprove State plans and plan

amendments.  The authority vested in the Secretary under title

XXI has been delegated to the Administrator of HCFA with the

limitation that no State plan or plan amendment will be

disapproved without consultation and discussion by the

Administrator with the Secretary.  We also described this

delegation of authority at proposed §457.150(c).

Under the authority of section 2106 of the Act, we proposed

at §457.150(a) to specify that HCFA reviews, approves and

disapproves all State plans and plan amendments.  We noted in the

preamble to the proposed regulation that the Center for Medicaid

and State Operations within HCFA has the primary responsibility

for administering the Federal aspects of title XXI.  We also

noted therein that we would continue to work jointly with the

Health Resources and Services Administration (HRSA) to implement

and monitor the new program as a part of the Department’s overall

strategy to support coordination with other Federal and State

health programs in providing outreach to uninsured children and
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promoting coordination of care and other public health

interventions.  Consistent with the Department’s strategy, the

current State plan and plan amendment review process involves

collaboration with other agencies within the Department and

Administration as well.  The approval or disapproval of all State

plans or amendments presently requires consensus among all of the

participating Department components. 

Section 2106 does not speak of partial approval or

disapproval of a State plan or plan amendment.  Thus, at

§457.150(b) we proposed that HCFA approves or disapproves the

State plan or plan amendment only in its entirety.  We noted in

preamble to the proposed regulation that as appropriate and

feasible, States may withdraw portions of a pending State plan or

plan amendment that may lead to delay in its approval or

disapproval.  In §457.150(d), we proposed that the HCFA

Administrator designate an official to receive the initial

submission of a State plan.  In §457.150(e), we proposed that the

HCFA Administrator designate an individual to coordinate HCFA’s

review for each State that submits a State plan. 

Comment:  Many commenters questioned the necessity of

approving or disapproving a State plan or amendment only in its

entirety as provided under proposed §457.150(b).  In the opinion

of these commenters, this provision may detrimentally affect what

States submit.  In these commenters’ view, even though a State



HCFA-2006-F 212

may have an innovative idea that has come out of the development

and public consultation process, it may be reluctant to “push the

envelope” with the idea for fear that it may hold up a larger

state plan or plan amendment.  If only a single provision is

preventing approval, it would be more effective to approve the

rest of the submission and then work with the State on the

questionable provision.  One of these commenters noted their view

that this requirement limits the State flexibility that Congress

envisioned in passing title XXI.  

A different commenter believed this provision to be

administratively burdensome because it encourages States to

submit each component of an amendment separately rather than one

complete document that provides a more comprehensive picture of

the program.  This commenter also requested that HCFA approve

sections of a plan amendment and allow the State to implement the

changes while other sections are under review.  Yet another

commenter also indicated their belief that the approval process

should have more flexibility.  If a State plan or plan amendment

can be implemented without inclusion of that part, this commenter

believes that the entire plan or plan amendment should not be

held up for that one small part.  Another State concurred with

this view.  One more commenter says that the provision may be an

impediment to, or cause delay in, making innovative changes to a

State’s program.  In this commenter’s view, States will be forced
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to prepare amendments in a piecemeal fashion, causing more work

and a greater administrative burden.  It would be more efficient

for States to be allowed to submit comprehensive program changes

that HCFA can approve or deny in part according to this

commenter.

Response:  HCFA approves or disapproves the State plan or

plan amendment only in its entirety because section 2106 does not

permit the Secretary to partially approve or disapprove a State

plan or plan amendment.  Additionally, it would be

administratively burdensome for HCFA to track and monitor only

portions of approved State plans or plan amendments.  However,

States may withdraw or change portions of a proposed State plan

or plan amendment at any time during the review process.  States

need not submit components of a State plan amendment separately,

because States may withdraw portions of a pending State plan

amendment that may lead to delay in its approval or disapproval

of the amendment.  Additionally, States have the option to split

a single State plan amendment into separate amendments during the

review process. Given these options, we do not agree that this

provision necessarily limits State flexibility or increases

administrative burden and we will work with States to prevent

this from occurring. 

Comment:  Several commenters asserted that the regulations

should not provide for review of whether previously approved



HCFA-2006-F 214

State plan material complies with title XXI requirements, unless

federal law or regulations change.  These commenters read section

2106 to mean that, once a State plan provision has been approved,

the provision cannot be revoked unless the statute is amended. 

These commenters specifically argued that new regulations or

guidance documents do not provide a basis for revoking approval

of a State plan provision.  And these commenters assert that

disturbing previously approved State plan provisions could

disrupt the stability of programs and continuity of care for

children. Some commenters, while generally agreeing, indicated

that, at a minimum, States should have a reasonable time to come

into compliance.

Response:  We disagree that the scope of HCFA’s authority to

determine whether previously approved material continues to meet

the requirements for approval should be restricted to changes in

statutory or regulatory requirements.  Sections 2101(b) and

2101(a)(1) require State plans to be consistent with the

requirements of title XXI.  Accordingly, we base approval or

disapproval of State plan and plan amendments on relevant Federal

statutes, including title XXI and title XIX, regulations, and

guidelines issued by HCFA to aid in the interpretation of the

statutes and regulations.  Regulations and guidelines are issued

by HCFA in order to implement relevant statutes.

States may continue to rely on approval of a State plan or
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plan amendment and the receipt of federal matching funds

associated with such approval.  States will be given an

opportunity to correct any parts of the State plan that no longer

meet the conditions for approval.  Compliance actions will not be

imposed without the opportunity for correction afforded by

section 2106(d)(2) of the Act and subpart B of part 457

implementing that section of the Act.

19.  Notice and timing of HCFA action on State plan material

(§457.160).

Section 2106(c) sets forth requirements relating to notice

and timing of State plan material.  In §457.160(a), we proposed

that the HCFA Administrator will send written notification of the

approval or disapproval of a State plan or plan amendment.  While

section 2106(c)(2) only requires that written notification be

sent for disapproval and requests for additional information, we

proposed to require that written notification be sent for

approvals as well. 

In §457.160(b)(2), we proposed that the State plan or plan

amendment be considered received on the day the designated

official or individual, as designated pursuant to §457.150(d) and

(e), receives an electronic, fax or hard copy of the complete

plan or plan amendment.  The complete plan includes any

referenced documentation, such as attachments, benefits plans or

actuarial analyses. 
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As required by section 2106(c)(2), a State plan or plan

amendment will be considered approved unless HCFA, within 90 days

after receipt of the State plan or plan amendment, sends the

State written notice of disapproval or written notice of any

additional information it needs in order to make a final

determination.  The Act does not specify calendar days or

business days.  We proposed to measure the 90-day review period

using calendar days.  The 90-day review period would not expire

until 12:00 a.m. eastern time on the 91st countable calendar day

after receipt (except that the 90-day period cannot stop or end

on a non-business day), as calculated using the rules set forth

in the proposed regulation and discussed below.

Section 2106(c) sets forth requirements relating to notice

and timing of action on State plan material.  In §457.160(b)(3),

we proposed that if HCFA provides written notice requesting

additional information, the 90-day review period is stopped on

the day HCFA sends the written request for additional

information.   This written request will be considered sent on

the day that the letter is signed and dated except if that day is

a weekend or Federal holiday, in which case the review period

will stop on the next business day.   We proposed that the review

period will resume on the next calendar day after the complete

additional information is received by the designated individual,

unless the State’s response is received after 5:00 p.m. eastern
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time on a day prior to a non-business day or any time on a non-

business day, in which case the review period will resume on the

following business day.   We proposed in §457.160(b)(4) that the

90-day review period cannot stop or end on a non-business day. 

HCFA will not stop a review period on a weekend or holiday.  If

the 90th day of a review period is scheduled to be on a weekend

or holiday, then the 90th day will be the following business day. 

Additionally, in §457.160(b)(5), we proposed that HCFA may send

written notice of its need for additional information (and

therefore, stop the 90-day review period) as many times as

necessary to obtain the necessary information for making a final

decision whether to approve the State plan or plan amendment. 

Comment:  One commenter supported HCFA’s proposal to send

written notification of State plan approvals even though the

statute requires only written notification of disapprovals.

Response:  We note the commenter’s support.

Comment:  One commenter agreed with HCFA’s use of 90

calendar days.  One commenter proposed that some allowance should

be made for expedited approval of State plan amendments because

SCHIP programs are such a high priority for the States and the

federal government.  This commenter expressed the opinion that

allowing for more than 90 days each time federal approval is

needed, even for simple changes, is a deterrent to quick,

innovative program adjustments.  They recommended that HCFA
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should strive for expeditious responses to State plan amendments

and, whenever possible, should take action in fewer than 90 days. 

 

Response: We appreciate the support of the first commenter. 

As for the expedited approval of State plan amendments, section

2106(c)(2) of the Act provides that a State plan or plan

amendment will be considered approved unless HCFA, within 90 days

after receipt of the State plan or plan amendment, sends the

State written notice of disapproval or written notice of any

additional information it needs in order to make a final

determination.  We make every attempt to expedite responses to

State plan amendments and recognize their importance to the

States and the Federal government.  The 90-day time frame is the

outer time limit for action; it does not preclude action in a

shorter time period and we will strive to take quicker action

whenever possible.

Comment:  One commenter proposed that the State plan or

amendment be considered received by HCFA the day it is delivered

to the HCFA office rather than the day it is received by a

specified individual.  In this commenter’s view, the State should

not be penalized for delays in HCFA’s internal delivery system. 

In this State’s case, two weeks after the amendment was delivered

to the HCFA Central Office, the Regional Office reported to the

State that the amendment had not been received by the Central
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Office.  The State was able to obtain a signed cartage statement

indicating that it had been delivered to the office and thereby

protected the submission date.

Response:  We disagree with the commenter’s suggestion that

a State plan or plan amendment be considered received by HCFA on

the day is it delivered to HCFA.  As set forth in §457.160(b)(2),

a State plan or plan amendment is considered received on the day

the designated individual or official receives an electronic, fax

or paper copy of the complete material.  This is intended to

simplify administration of the program.  At this point in the

program, each State has received correspondence notifying it of

the identity of the designated individual.  If the designated

individual is unavailable during regular business hours, another

HCFA employee will act in place of the designated individual to

ensure that the review period is counted as if the designated

individual was in the office.  However, in cases where States

send an amendment to an individual or address other than the one

designated, HCFA cannot begin the review until the amendment is

received by the designated individual. 

Comment:  One commenter disagreed with this provision that

provides that if HCFA requests additional information, the 90 day

review period stops but resumes on the next calendar day after

HCFA receives all of the requested information.  The commenter

recommended that HCFA adopt the approach used in Medicaid under



HCFA-2006-F 220

42 CFR § 430.16(a)(2) which states that if HCFA requests

additional information, the 90 day review period for HCFA action

on the plan or plan amendment begins on the day it receives that

information.  The commenter reasoned that under proposed

§457.150(b), “HCFA approves or disapproves the State plan or plan

amendment only in its entirety”.  Yet under proposed

§457.160(b)(3), if HCFA has determined that additional

information is needed, HCFA will have fewer than 90 days to

review that information once it is submitted.  Although this

commenter indicated that it understands the strong interest in

moving quickly to implement SCHIP, the commenter saw no reason to

accelerate a review process when the initial State submission was

inadequate or incomplete.  The commenter felt that using the

current Medicaid standard would promote consistency and ensure

that HCFA has sufficient time for review.    

Response:  We are committed to expeditious review of State

plans and plan amendments.  The process set forth in

§457.160(b)(3), that the 90 day review period resumes on the next

calendar day after HCFA receives all requested information, will

help ensure an expeditious review.  We are not using the review

period policies in effect under Medicaid, as the Medicaid statute

differs from title XXI in this regard and we believe the speedier

and more flexible process described in §457.160(b)(3) will more

effectively implement title XXI objectives.  To allow us the
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maximum review time within the review period, we have set forth

rules that the review period be started (or restarted) on the

first full day following receipt of the plan (or additional

information) and the review period will resume on the following

business day if the response is received after 5 p.m. eastern

time on a day prior to a non-business day or any time on a non-

business day.

Comment:  One commenter requested that HCFA make every

effort to request all necessary information initially so that

multiple stoppages of the 90 day clock are less likely to occur. 

Another commenter wrote that HCFA should not have unlimited

ability to stop the clock.

Response:  HCFA’s formal request for information may include

a description of specific issues that need clarification, an

outline of additional information required, or a request for

resolution of any inconsistencies of the plan with title XXI

provisions.  We will continue to make every effort to identify

those issues for which we need additional information early in

the review process.  However, many times a State’s response will

trigger further questions.  By allowing the review period to be

stopped as many times as necessary to obtain the information

needed to make a decision, States are provided ample opportunity

to demonstrate compliance with the requirements of the program. 

20.  Withdrawal process (§457.170).
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In §457.170, we proposed to allow a State to withdraw its

State plan or State plan amendment at any time during the review

process by providing written notice to HCFA of the withdrawal. 

This proposed process is consistent with the process for

withdrawal of a proposed Medicaid State plan amendment.

Comment:  A number of commenters suggested that a State be

allowed to withdraw any portion of a proposed submitted plan (and

not just a whole plan or amendment) in order to expedite the

approval process when a limited number of its provisions are

slowing down the plan review process.

Response:  In our review of State plans and plan amendments,

we have allowed and will continue to allow a State to withdraw a

portion of its proposed State plan or proposed plan amendment. 

In order to clarify this provision, we have revised §457.170(a)

to require that a State may withdraw its proposed State plan or

proposed plan amendment, or any portion of its State plan or plan

amendment, at any time during the review process by providing

written notice to HCFA of the withdrawal.

Comment:  One commenter recommended that the State be

required to provide public notice and a meaningful opportunity

for public input prior to any withdrawal.

Response:  We encourage States to involve the public in all

phases of the program, including, to the extent feasible, prior

to withdrawal of a proposed State plan amendment.  
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Comment:  One commenter suggested that we clarify that a

State may withdraw its approved State plan at any time if the

State chooses to discontinue its program.

Response: A State may withdraw a proposed State plan or plan

amendment by providing written notice to HCFA of the withdrawal

in the form of a State plan amendment.  We have added a provision

at §457.170(b) to clarify that a State may request withdrawal of

an approved State plan by submitting a State plan amendment to

HCFA as required by §457.60.  Because withdrawal of a State plan

is a restriction on eligibility, a State plan amendment to

request withdrawal of an approved State plan must be submitted in

accordance with requirements set forth in §457.65(b), including

those related to the provision of prior public notice.  Although

HCFA does not have authority to deny such a State plan amendment

request, this requirement conforms with the requirements of

section 2106(b)(3) relating to State plan amendments that

restrict eligibility.  We note that withdrawal of a Medicaid

expansion program may also require an amendment to the title XIX

State plan.

21.  Administrative and judicial review of action on State plan

material (§457.190).

Under Section 2107(e)(2)(B) of the Act, a State dissatisfied

with the Administrator’s action on State plan material has a

right to administrative review and judicial review.  In
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§457.190(a), we proposed a procedure for administrative review. 

Specifically, we proposed to require that any State dissatisfied

with the Administrator’s action on State plan material under

§457.150 may, within 60 days after receipt of the notice of final

determination provided under §457.160(a), request that the

Administrator reconsider whether the State plan or plan amendment

conforms with the requirements for approval.  Additionally, we

proposed that the procedures for hearings and judicial review be

the same procedures used in Medicaid which are set forth in

regulations at part 430, subpart D.  We also proposed that HCFA

will not delay the denial of Federal funds, if required by the

Administrator’s original determination, pending a hearing

decision.  If the Administrator determines that the original

decision was incorrect, HCFA will pay the State a lump sum equal

to any funds incorrectly denied.

Comment:  One commenter supported the proposed procedure for

administrative and judicial review.

Response:  We note the support of the commenter.


